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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 10,426) 


In re CHOATE FARMS, HAROLD J. RABIN AND ROBERT E. WATSON. 
AMA Docket No. F&V 967-1. Decided March 1, 1966. 


Denial of motion for Secretary to act as presiding officer where proceeding 
to be expedited 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION 


In this proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), petitioners requested in the petition, 
in effect, pursuant to section 900.71 of the rules of practice (7 CFR 
900.71), that the Secretary, as defined therein, act in the place and 
stead of the presiding officer in any proceeding hereunder. In view 
of the fact that it is anticipated that the hearing and decision 
herein will be expedited, petitioners’ request is hereby denied and 
the matter is assigned to the Office of Hearing Examiners for the 
appointment of a presiding officer. 


(No. 10,427) 


In re WILLIAM D. GRESSINGER, ROBERT M. GRESSINGER, PAUL L. 
GRESSINGER, AND JAMES G. GRESSINGER, d/b/a GRESSINGER & 
Sons. AMA Docket No. F&V 967-2. Decided March 1, 1966. 


Application for interim relief—Request granted for expedited answer 


Petitioners’ request that answer to application for interim relief be filed 
prior to time provided in rules of practice, is granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER WITH RESPECT TO ANSWER TO 
APPLICATION FOR INTERIM RELIEF 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
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amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 28, 1966, attacking the validity of, and action under, 
Order No. 967, issued November 9, 1965 (30 F.R. 14266) pursuant 
to the act and regulating the handling of celery grown in the State 
of Florida. Petitioners filed with their petition an application for 
interim relief from the operation of the contested order during the 
pendency of a decision on the merits, claiming that they would 
suffer irreparable injury in the absence of such relief. Petitioners 
further requested that an answer to the application for interim re- 
lief be filed prior to the time provided for the filing of such ans- 
wer in the rules of practice. (See 7 CFR 900.70 (c)). Petitioners 
have demonstrated good reason for such request and respondent 
shall file an answer to the application for interim relief on or be- 
fore March 7, 1966. 


(No. 10,428) 


In re WILLIAM D. GRESSINGER, ROBERT M. GRESSINGER, PAUL L. 
GRESSINGER, AND JAMES G. GRESSINGER, d/b/a GRESSINGER & 
Sons. AMA Docket No. F&V 967-2. Decided March 8, 1966. 


Interim relief denied 


Application for interim relief denied where favorable decision on the merits 
is doubtful. 


Miller, McCarthy, Evans & Cassidy, of Washington, D. C., and Mr. Edmond 
J. Gong, of Miami, Fla., for petitioners. Mr. Harry Platnik and Mr. 
Kurt W. Muellenberg for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING ON APPLICATION FOR INTERIM RELIEF 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 28, 1966, attacking the validity of, and action under, 
Order No. 967, issued November 9, 1965 (30 F.R. 14266), pursuant 
to the act and regulating the handling of celery grown in the State 
of Florida. The petition constitutes a broad attack upon the valid- 
ity of the order, but, basically, petitioners’ complaint herein is with 
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reference to, and was caused by, the Base Quantity of celery as- 
signed by the Florida Celery Committee, the agency which ad- 
ministers the contested order, to petitioners, which volume of cel- 
ery, after its reduction by the Uniform Percentage, was to be mar- 
keted by them. 





Petitioners also filed an application for interim relief from the 
operation of the disputed order during the pendency of a decision 
on the merits, claiming that they would suffer irreparable injury 
in the absence of such relief. Petitioners’ application for interim 
relief contained a request for oral hearing and argument thereon. 
Respondent filed an answer to the application for interim relief 
March 4, 1966. 


While a showing of irreparable damage is a condition precedent 
to the granting of interim relief (see, e.g., In re Beatrice Foods 
Co., et al., 13 A.D. 769 (1954) ; In re Babcock Dairy Company, et 
al., 8 A.D. 7 (1949) ), such a showing is not the sole requirement 
for such relief. To be successful in the application for interim re- 
lief, as in the case of a motion for a preliminary injunction, peti- 
tioners must convince the deciding authority that there is a reason- 
able certainty that they will succeed at the final hearing, that is, 
on the merits. Madison Square Garden Corporation v. Braddock, 
90 F.2d 924 (3d Cir. 1937) ; Atlantic & Gulf West Coast v. United 
States, 90 F. Supp. 554, 555 (S.D.N.Y. 1950); Merchant Truck- 
men’s Bureau of New York v. United States, 16 F. Supp. 998, 999 
(S.D.N.Y. 1936). In Hall Signal Co. v. General Ry. Signal Co., 
153 Fed. 907 (2d Cir. 1907), the court stated this requirement as 
follows at page 908: 



























It is a cardinal principle of equity jurisprudence that a 
preliminary injunction shall not issue in a doubtful case. Un- 
less the court be convinced with reasonable certainty that the 
complainant must succeed at final hearing the writ should be 
denied. 





We are unable, on the basis of the matters before us, to deter- 
mine “with reasonable certainty” that the petitioners “must suc- 
ceed at final hearing.” Cf. In re Griffin & Brand of McAllen, Inc., 










1 Under the order, each registered producer is assigned a Base Quantity by the committee, 
the sum of which is the tatol Base Quantities of producers. The Secretary may determine a 
Marketable Quantity which all handlers may handle as first handlers thereof. This amount is 
then divded by the total Base Quantities to arrive at the Uniform Percentage for any given 
season. The Marketable Allotment for each producer, that is, the amount of celery to be 
marketed by handlers as first handlers thereof, is then established by multiplying the pro- 
ducer’s Base Quantity by the Uniform Percentage. 
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24 A.D. 239 (1965) ; In re J. W. Joyce et al., 24 A.D. 754 (1965). 
In other words, the record herein is conflicting or incomplete in 
connection with the establishment of petitioners’ Base Quantity. 
For example, it appears from the answer to the application for in- 
terim relief and the affidavits attached thereto that a dispute 
exists as to whether petitioners’ commitments constitute “firm” 
commitments. Further, inconsistencies between the commitments 
listed in the petition herein and the matters submitted to the com- 
mittee are also alleged. 


An oral hearing on these and other matters would be necessary 
before any determination could be made on petitioners’ application 
and petitioners have requested such a hearing. Respondent has 
suggested, in lieu of a hearing for the limited purpose of petition- 
ers’ application for interim relief, that a hearing on the merits of 
the controversy herein be held in conjunction with the hearing to 
be held March 15, 1966, in In re Choate Farms, Harold J. Rabin 
and Robert E. Watson, AMA Docket No. F&V 967-1. Under the 
circumstances, since a determination of petitioners’ application for 
interim relief in reality encompasses a consideration of the merits 
of the entire controversy, we believe that an early hearing on the 
entire dispute herein would better serve the interests of all con- 
cerned and we refrain, therefore, from deciding petitioners’ appli- 
cation at this time. It should be stated at this point, perhaps, that 
petitioners had available for marketing as of the filing of the peti- 
tion, and have available for marketing during the pendency of this 
dispute, approximately 33,400 crates of celery which represents 
petitioners’ remaining Marketable Allotment. 


It should be further stated here that in view of the delicate bal- 
ance of supply and demand for celery and the direct relationship 
of supply to the price thereof, as demonstrated by the affidavit of 
the chairman of the Florida Celery Committee attached to the ans- 
wer to the application for interim relief and by the decision of the 
Secretary preceding the issuance of the order and on which it was 
based (30 F.R. 13708), we have serious doubt whether the applica- 
tion for interim relief would be granted, in any event, because of 
the probable adverse effects upon the producer and public interest 
of the interim relief requested. See, e.g., In re Mills Dairy Prod- 
ucts, 19 A.D. 1 (1960) ; In re Crescent Creamery Co., 11 A.D. 693 
(1952). Cf. Yakus v. United States, 321 U.S. 414, 440-44 (1944) ; 
Virginian Railway Co. v. System Federation, 300 U.S. 515, 552 
(1937) ; Bay Petroleum Corporation v. Corporation Commission of 
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Kansas, 36 F. Supp. 66 (D. Kan. 1940). Further, it appears that 
interim relief may not be appropriate herein in that petitioners’ 
alleged predicament, to a great degree, is the result of their own 
action in disregard of possible regulation rather than the result of 
regulation under the act. 


Accordingly, petitioners’ request for interim relief is denied at 
this time. 


(No. 10,429) 





In re WILLIAM D. GRESSINGER, ROBERT M. GRESSINGER, PAUL L. 
GRESSINGER, AND JAMES G. GRESSINGER, d/b/a GRESSINGER & 
Sons. AMA Docket No. F&V 967-2. Decided March 9, 1966. 


Denial of motion for Secretary to act as presiding officer where proceeding 
to be expedited 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION 





In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), petitioners requested in the petition, 
in effect, pursuant to section 900.71 of the rules of practice (7 
CFR 900.71), that the Secretary, as defined therein, act in the 
place and stead of the presiding officer in any proceeding here- 
under. In view of the fact that it is anticipated that the hearing 
and decision herein will be expedited, petitioners’ request is hereby 
denied and the matter is assigned to the Office of Hearing Exami- 
ners for the appointment of a presiding officer. 


COURT DECISION 


CHRISTIANA MILK PRODUCTS Co. v. ORVILLE L. FREEMAN, Secre- 
tary of Agriculture. Decided February 28, 1966. 





UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
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HIGGINBOTHAM, Judge 


ORDER 


AND NOW, this 28th day of February, 1966, having carefully 
considered the record and briefs of the parties, defendant’s motion 
for summary judgment is granted and plaintiff’s motion for sum- 
mary judgment is denied. 


Upon a review of the record, I find that there is substantial evi- 
dence on the record as a whole in support of the Secretary’s con- 
clusion. See particularly Findings Nos. 7, 8 and 9, as made by 
Judicial Officer Thomas J. Flavin and the Conclusions at pages 5 
and 6. 


COURT DECISION 


ORVILLE L. FREEMAN, Secretary of Agriculture v. BROWN BROTH- 
ERS HARRIMAN AND COMPANY. Decided March 8, 1966. 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


PER CURIAM 


The question for decision is whether the Secretary of Agricul- 
ture has authority to subpoena, under Section 10 (h) of the Agri- 
cultural Marketing Agreement Act, 7 U.S.C. § 610 (h), witnesses 
who are not themselves subject to the regulatory provisions of 
that act. Brown Brothers Harriman and Company, a private 
banking company, appeals from an order of the District Court for 
the Southern District of New York enforcing an administrative 
subpoena duces tecum served on the bank for the records of a 
customer’s account. The subpoena was issued in the course of an 
investigation into unlawful rebates allegedly paid by milk pro- 
ducers to handlers through brokers and sought the production of 
an account controlled by one Sol Zausner, a broker. The Secretary 
conceded for purposes of this proceeding that neither the bank nor 
Zausner was subject to the provisions of the act. 


We agree with the district court that § 610 (h) does authorize 
the Secretary to subpoena witnesses who are not subject to the 


provisions of the act and we reject the narrow interpretation of 
the statute urged by the appellants for the reasons stated in Judge 
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Bryan’s opinion, F. Supp. (Feb. 3, 1966) and by Judge 
Lord in Freeman v. Fidelity-Philadelphia Trust Co., 248 F. Supp. 
487, 491-92 (E.D. Pa., 1965). 


The order of the district court enforcing the subpoena is af- 
firmed. 


THE LAWSON MILK COMPANY v. ORVILLE L. FREEMAN, Secretary 
of Agriculture. Decided March 28, 1966. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


(Nos. 16269 and 16270) 


Before: WEICK, Chief Judge, CECIL, Senior Circuit Judge, and 
BROOKS, District Judge.* 


BROOKS, District Judge. These cross-appeals result from litiga- 
tion arising under the Agricultural Marketing Agreement Act of 
1937 as amended, 7 U.S.C. 601, et seq. The Lawson Milk Company, 
a handler of milk under Milk Marketing Order No. 75,' which reg- 
ulated the Cleveland marketing area, filed a petition under Section 
8c (15) (A) of the Act, 7 U.S.C. 608c (15) (A) to recover refunds 
of compensatory payments, totalling $92,405.62, made to the Mar- 
ket Administrator in 1947 through 1952, which sum was alleged to 
have been illegally assessed. These compensatory payments were 
required by Section 975.72 (a) of Order 75, and applied to hand- 
lers like Lawson who were not fully regulated by the Order be- 
cause their market sales in the marketing area amounted to less 
than ten per cent of their total sales. One of the purposes of the 
compensatory payment provisions of Order 75 was to protect the 
uniform or blend price received by producers of the milk who sup- 
plied the marketing area and which price could otherwise be re- 
duced by competition with non-regulated milk purchased outside 
of the marketing area. Also, the fully regulated handlers in the 
marketing area who are required to pay the minimum class prices 
for their milk might be unable to compete with non-regulated 
handlers purchasing outside milk at unregulated prices. On the 


* Honorable Henry L. Brooks, Chief Judge, United States District Court for the Western 
District of Xentucky, sitting by designation. 
1 In 1959 former Order 75 was merged (24 FR 5645, 5987) with former Order 60, combin- 


ing and enlarging the two marketing areas regulated by the Orders and designated Order 36 
(7 CFR, Part 1036). 
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other hand, the compensatory payment provisions were a substi- 
tute for the full regulation of a handler, such as Lawson, as full 
regulation by the Order would make it more difficult for a com- 
pany that had only a minimum of its business in the marketing 
area to compete pricewise in the sale of milk with other milk com- 
panies not required to pay regulated prices for their milk in areas 
not regulated by the Order. Specifically, the provisions of Order 
75 provided that non-fully regulated handlers, such as Lawson, dis- 
tributing less than ten per cent of their fluid milk supply in the 
Cleveland marketing area were required to pay to the pool’s pro- 
ducers through the Producer’s Settlement Fund an amount equal 
to the difference between the Class I price (for fluid use) and the 
Class III price (for manufacturing use) on all milk sold as fluid 
milk in such area.” 


The validity of the provisions of Order 75, providing for these 
compensatory payments was upheld by the Secretary of Agricul- 
ture (acting through the Judicial Officer) in the Section 8c (15) 
(A) proceeding and Lawson’s claim for refund was denied. On ap- 
peal, this decision was affirmed by the United States District Court 
for the Northern District of Ohio Eastern Division (Civil Action 
No. 34708). An appeal to this Court was then taken but was stay- 
ed pending the decision in Lehigh Valley Cooperative Farmers, 
Inc. v. United States, 370 U.S. 76, (1962). The decision of the Su- 
preme Court in that case held that the compensatory payment pro- 
visions of Milk Marketing Order No. 27, there under attack, and 
which were similar to the compensatory payment provisions of 
Order 75, were violative of Section 608c (5) (G)* of the Act, and 
invalid. 


The present case was then remanded to the district court which 
held the compensatory payment provisions of Order 75 invalid, 
and then remanded it to the Secretary for determination of the 
validity of the two year limitation provision of the Order and the 
defense of estoppel, which had not previously been decided by the 
Secretary because of his decision upholding the compensatory pay- 
ment provisions. On remand, the Judicial Officer directed the 
Cleveland Marketing Administrator to refund to Lawson the sum 





2 For a fuller understanding of the details and complexities of the milk marketing orders 
promulgated under the Act, see Lehigh Valley Cooperative Farmers, Inc. v. United States, 
870 U.S. 76, (1962); United States v. Rock Royal Cooperative, Inc., 307 U.S. 533 (1939); 
Grant v. Benson, 229 F.2d 765 (D.C. Cir. 1955), cert. denied 350 U.S. 1015. 

8 “No marketing agreement or order applicable to milk and its products in any marketing 
area shall prohibit or im any manner limit, in the case of products of milk, the marketing in 
that area of any milk or products thereof produced in any production area in the United 
States.” 
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of $47,719.19 which was the amount of compensatory payments 
paid within the two year limitation period, but denied Lawson’s 
claim for interest on the refund. On review, the district court af- 
firmed on the limitation issue but held that interest should be paid 
on the amount refunded. These cross-appeals are from that judg- 
ment. 


It is concluded that the district court correctly held that limita- 
tion provisions of the Order were valid and applicable, but erred in 
deciding that interest should be allowed on the amount refunded. 


Section 8c (7) (D) of the Act, Title 7 U.S.C. 608¢ (7) (D) pro- 
vides that a marketing order shall contain terms and conditions 
“Incidental to, and not inconsistent with, the terms and conditions 
specified in subsections (5)-(7) of this section [other terms and 
conditions common to orders] and necessary to effectuate the 
other provisions of such order.” The two year limitation provision 
and the interest payment provision of Order 75 were both promul- 
gated by the Secretary and made a part of the Order under the 
authority of this section of the Act. It is not disputed that these 
two provisions were contained in the Order issued by the Secretary 
after due notice and public hearing as required by Section 8c (3) 
of the Act, Title 7 U.S.C. 608c (3), and that the Order became ef- 
fective as provided by Section 8c (9) of the Act, Title 7 U.S.C. 
608c (9), nor is there any showing that the evidentiary findings of 
the Secretary upon which the adoption of these two provisions 
were based are arbitrary and lack substantial evidence to support 
them. Without a showing that the action of the Secretary was 
arbitrary, his action is presumed to be valid. Pacific States Box 
and Basket Co. v. White, 296 U.S. 176, (1935) ; Donaldson v. Unit- 
ed States, 264 F.2d 804 (6th Cir. 1959) ; Benson v. Schofield, 236 
F.2d 719 (D.C. Cir. 1956); cert. denied, 352 U.S. 976; Reed v. 
Franke, 297 F.2d 17 (4th Cir. 1961). It follows, therefore, that 
the attack upon the limitation provision of the Order must rest 
upon the contention that it is not authorized by Section 8c (7) (D) 
of the Act, Title 7 U.S.C. 608¢ (7) (D), and that the challenge to 
the interest provision must be based upon the Secretary’s inter- 
pretation of the provision itself, Section 975.89 (b) of the Order. 
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The two year termination of obligation provision is contained in 
Section 975.97 (d)* of the Order, and in pertinent part provides 
that any obligation on the part of the Market Administrator to pay 
a handler a refund shall terminate two years after the end of the 
calendar month during which the payment was made by the hand- 
ler, unless such handler, within the applicable period of time, files, 
pursuant to Section 8c (15) (A) of the Act, a petition claiming 
such money. Lawson did not file a petition claiming a refund 
for the payments made from December, 1947 to May, 1952 until 
June, 1953, and therefore, was not entitled to a refund for any 
payments made prior to June, 1953, unless the provision of the 
Order was not “* * * Incidental to and not inconsistent with, 
the terms and conditions specified in subsections (5)-(7) of this 
section and necessary to effectuate the other provisions of such 
order.” Section 8c (7) (D), 7 U.S.C. 608¢ (7) (D). That the limi- 
tation provision is not inconsistent with the Act and is in fact 
necessary to effectuate the provision of the Order is clear from 
the unchallenged findings of the Secretary after the public hear- 
ing resulting in its adoption, 14 F.R. 444-449,5 and see Sterling 


Davis Dairy v. Freeman, F.Supp. —__—. (D.C. N.J. decided 
1965). 





*“(d) Any obligation on the part of the market administrator to pay a handler any 

money which such handler claims to be due him under the terms of this order shall terminate 
two years after the end of the calendar month during which the milk involved in the claim 
was received if an underpayment is claimed, or two years after the end of the calendar 
month during which the payment (including deduction or set-off by the market administrator) 
was made by the handler if a refund on such payment is claimed, unless such handler, within 
the applicable period of time, files, pursuant to section 8c (15) (A) of the act, a petition 
claiming such money.” 
5 “Without a termination of obligations, handlers may file claims which, because the period 
involved extends back over many years, are in substantial amounts. Funds for the payment 
of such claims are obtained only from payments to producers supplying the market with milk 
during the period when the claims are paid. This results in a reduction in the payments to 
these producers. Since, over extended periods of time, there is a considerable turnover in the 
producers supplying a market, a reduction in their payments results in inequities as to those 
producers who were not in the market during the period out of which the handlers’ claims 
arise. This result, therefore, tends to cause producers to leave the market, and is a potential 
cause of milk shortage. If, on the other hand, the minimum prices for milk are increased to 
compensate producers for deductions made to pay old claims, such prices probably would not 
be in the public interest. Thus, in the absence of a termination of obligations, the stability 
of milk markets is endangered by the ever-present threat of the necessity for making sub- 
stantial payments arising from the accrual of liabilities over extended periods of time. 

“The marketing agreements and orders should provide that any obligation to pay a handler 
any money which such handler claims to be due him under the terms of an order, shall ter- 
minate two years after the end of the calendar month during which the milk involved in 
the claim was received if an underpayment is claimed, or within two years after payment was 
made if a refund is claimed, unless such handler, within such period of time, files, pursuant 
to section 8c (15) (A) of the act, a petition claming such money. 

“There was general agreement at the hearing that the two year period was reasonable. 
This will allow a handler ample time to decide whether he should contest an obligation im- 
posed upon him pursuant to an order.” 
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The decision of the Secretary that no interest was due on the 
refund, with which the district court disagreed, was based on the 
Secretary’s interpretation of Section 975.89 (b)*® which is the only 
section of the Order which deals with the payment of interest. It 
is headed “Overdue accounts” and states that interest shall begin 
to run following the “due date” of the obligation. The refund paid 
in this case was not an “overdue account” nor did it have a “due 
date” until after the final order of the Secretary at which time 
payment was promptly made. This construction of this section is 
reasonable and is consistent with the uniform practice of the Sec- 
retary. In re: M. H. Renken Dairy Co., 14 A.D. 794. Where the 
construction of an administrative regulation is in issue, great de- 
ference must be shown to the interpretation given it by the officers 
or agency charged with its administration. Udall v. Tallman, 380 
U.S. 1 (1964); Power Reactor Co. v. Electricians, 367 U.S. 396 
(1961) ; Bowles v. Seminole Rock Co., 325 U.S. 410 (1945). 


It is concluded that the claim for interest was properly disallow- 
ed by the Secretary. 


Affirmed in part; reversed in part. 


® (b) Overdue accounts. Any unpaid obligation of a handler or of the market admini- 
strator pursuant to §§ 975.84, 975.85, 975.86, 975.87, 975.88 or 975.89 (a) shall be increased 
one-half of one percent on the first day of the calendar month next following the due date of 
such obligation and on the first day of each calendar month thereafter until such obligation 
is paid. 
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(No. 10,430) 


In re RICHARD J. SENNOTT, AND AUGUST COMENZO. CEA Docket 
No. 183. Decided March 2, 1966. 


Stipulation as to August Comenzo — Noncompetitive and accommodation 
trades — Wash sales — Denial of trading privileges 


Trading privileges of respondent August Comenzo on the contract markets 
are denied to him for a period of 15 days for activities involving non- 
competitive and accommodation trades and wash sales. If he were reg- 
istered as a floor broker under the act at the present time, the order 
herein would also include a suspension of his registration for a like 
period. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Mr. Sidney G. Hamper, of Chicago, IIl., for respondent August Comenzo. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and no- 
tice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 
on November 23, 1965, by the Assistant Secretary of Agriculture. 


The complaint names as respondents two individuals, Richard J. 
Sennott and August Comenzo. At the time of the violations charg- 
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ed in the complaint, both respondents were registered floor brok- 
ers under the Commodity Exchange Act. At the present time re- 
spondent Comenzo is not registered under the act. The proceeding 
is concerned with transactions in soybean oil or soybean meal fu- 
tures on the Chicago Board of Trade during the period July 11, 
1963, through October 27, 1964. Respondent Comenzo is charged 
with making accommodation trades and wash sales and entering 
into noncompetitive trades, in willful violation of section 4c of the 
Commodity Exchange Act (7 U.S.C. 6c) and section 1.38 of the 
regulations issued under the act (17 CFR 1.38). 


No hearing has been held with respect to either respondent. On 
January 26, 1966, a consent order was issued against respondent 
Sennott, concluding the proceeding as against him. On February 
8, 1966, respondent Comenzo submitted a stipulation under section 
0.4(b) of the rules of practice (17 CFR 0.4(b)), in which he ad- 
mits the facts hereinafter set forth, waives hearing on the charg- 
es, and consents to the entry of an order (1) directing the denial 
of all trading privileges to him on all contract markets for a period 
of 15 days, and (2) suspending him as a registrant under the Com- 
modity Exchange Act for a period of 15 days. 


FINDINGS OF FACT 


1. Respondent Richard J. Sennott, an individual whose address 
is 141 West Jackson Boulevard, Chicago, Illinois, is now and was 
at all times material herein a member of the Board of Trade of the 
City of Chicago and a registered floor broker under the Commod- 
ity Exchange Act. 


2. Respondent August Comenzo, an individual whose address is 
190 Washington Street, Hempstead, New York, was at all times 
material herein a registered floor broker: under the Commodity 
Exchange Act and a member of the Board of Trade of the City of 
Chicago. 


3. The Board of Trade of the City of Chicago, hereinafter called 
the Chicago Board of Trade, is now and was at all times material 
herein a duly designated contract market under the Commodity 
Exchange Act. 


4. The transactions referred to herein relate to contracts for the 
purchase or sale of soybean oil or soybean meal futures on the 
Chicago Board of Trade. Such contracts could have been used for 
(a) hedging transactions in interstate commerce in soybean oil or 


soybean meal or the products or byproducts thereof, or (b) deter- 
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mining the price basis of transactions in interstate commerce in 
soybean oil or soybean meal, or (c) delivering soybean oil or soy- 
bean meal sold, shipped, or received in interstate commerce for the 
fulfillment of such futures contracts. A soybean oil futures con- 
tract on the Chicago Board of Trade calls for the delivery of 60,000 
pounds of soybean oil and a soybean meal futures contract on the 
Chicago Board of Trade calls for the delivery of 100 tons of soy- 
bean meal. 


5. In each of the transactions listed below, respondent August 
Comenzo entered into a trade with respondent Richard J. Sennott 
whereby respondent Comenzo, acting as floor broker pursuant to 
an order which he received from respondent Sennott, took the sale 
side of such trade for the trading account of Honeymead Trading 
Corporation at the price bid by respondent Sennott. 

Date Commodity Future Quantity Price 

1963 

(No. of (Meal—Dollar (Oil—Cents 
Contracts) per Ton) per Pound) 


Sept. 25 Soybean Meal May 1964 11 74.00 
Oct. 17 Soybean Oil May 1964 5 9.45 
Nov. 5 Soybean Oil Dec. 1963 5 9.65 
Nov. 6 Soybean Meal May 1964 a 75.25 
Nov. 8 Soybean Oil Jan. 1964 9 10.32 
Dec. 19 Soybean Oil Oct. 1964 2 9.53 
Dec. 381 Soybean Meal Mar. 1964 15 76.30 
1964 
Jan. 2 Soybean Oil Jan. 1964 10 8.00 
Jan. 2 Soybean Oil Jan. 1964 15 8.02 


6. In each of the transactions listed below, respondent August 
Comenzo entered into a trade with respondent Richard J. Sennott 
whereby respondent Comenzo, acting as floor broker pursuant to 
an order which he received from respondent Sennott, took the pur- 
chase side of such trade for the trading account of Honeymead 
Trading Corporation at the price offered by respondent Sennott. 

Date Commodity Future Quantity Price 

1963 


(No. of (Meal—Dollar(Oil—Cents 
Contracts) per Ton) per Pound) 


Oct. 9 Soybean Oil Jan. 1964 23 9.80 
Oct. 31 Soybean Meal Dec. 1963 7 73.40 
Nov. 6 Soybean Meal Jan. 1964 6 74.30 
Nov. 21 Soybean Oil Jan. 1964 25 7.96 
Dec. 2 Soybean Meal Dec. 1963 5 72.45 
Dec. 23 Soybean Oil May 1964 10 8.68 


Dec. 31 Soybean Meal July 1964 15 77.70 
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7. On January 13, 1964, respondent August Comenzo sold 1,900 
tons of March 1964 soybean meal futures at a price of $74.55 per 
ton by entering into a trade with respondent Richard J. Sennott, 
and on February 27, 1964, respondent Comenzo sold 1,600 tons of 


May 1964 soybean meal futures at a price of $70.05 per ton by en- 
tering into a trade with respondent Sennott. In each of such trans- 
actions, respondent Comenzo, acting as floor broker pursuant to an 
order which he received from respondent Sennott, took the sale 


side of such transaction for the trading account of Honeymead 
Trading Corporation at the price bid by respondent Sennott. 





8. In each of the transactions listed below, respondent August 
Comenzo, acting for his own account, simultaneously purchased 
from and sold to respondent Richard J. Sennott as the opposite 
floor broker the same quantity of the same future at the same 
price. 





Date Commodity Future Quantity Price 
1963 


(No. of (Meal—Dollar(Oil—Cents 
Contracts) per Ton) per Pound) 












July 11 Soybean Meal Oct. 1963 9 68.90 
July 12 Soybean Meal Dec. 1963 6 68.25 
July 15 Soybean Meal Oct. 1963 5 66.00 
July 16 Soybean Meal Aug. 1963 3 67.35 
Aug. 27 Soybean Meal May 1964 7 68.50 
Sept. 12 Soybean Meal Oct. 1963 3 69.65 
Sept. 16 Soybean Meal Dec. 1963 6 70.75 
Sept. 18 Soybean Oil Jan. 1964 5 8.80 
Oct. 23 Soybean Oil May 1964 5 9.42 
Oct. 31 Soybean Oil Mar. 1964 16 10.00 
Nov. 1 Soybean Meal May 1904 95 75.15 
Nov. 13 Soybean Meal Dec. 1963 9 73.70 
1964 
Mar. 10 Soybean Oil Mar. 1964 10 7.69 
Mar. 18 Soybean Meal May 1964 5 68.25 
Mar. 19 Soybean Meal May 1964 5 67.40 
April 6 Soybean Meal July 1964 10 66.35 
Apr. 28 Soybean Oil May 1964 1 7.80 
Apr. 29 Soybean Oil May 1964 4 7.88 
Apr. 30 Soybean Oil Oct. 1964 10 8.35 
May 20 Soybean Oil Oct. 1964 5 8.58 
Aug. 3 Soybean Meal Jan. 1965 5 60.40 
Oct. 27 Soybean Oil May 1965 2 10.41 






9. Each of the transactions, described in paragraphs five through 
eight above, was executed in a manner which was not open and 
competitive. In each of the transactions, described in paragraph 
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eight above, respondent Comenzo made a wash trade for the pur- 
pose of accommodating respondent Sennott. 


CONCLUSIONS 


The facts admitted by respondent Comenzo have been adopted 
as the findings herein. By reason of these findings, it is concluded 
that, as charged in the complaint, respondent Comenzo made ac- 
commodation trades and wash sales, and entered into noncompeti- 
tive trades, in willful violation of section 4c of the Commodity Ex- 
change Act (7 U.S.C. 6c) and section 1.38 of the regulations (17 
CFR 1.38). The complainant states that the administrative officials 
of the Commodity Exchange Authority have carefully considered 
the stipulation and waiver submitted by respondent Comenzo. The 
administrative officials believe that, if the decision makes it clear 
that the registration of respondent Comenzo as a floor broker 
under the Commodity Exchange Act would be suspended if he 
were now so registered, the prompt entry of an order providing 
for the proposed denial of trading privileges to respondent Co- 
menzo would constitute a satisfactory disposition of the case as 
against him, and effectuate the purposes of the Commodity Ex- 
change Act. The complainant recommends, therefore, that the 


stipulation and waiver be accepted and such a decision and order 
be issued. 


It is concluded that the complainant’s recommendation should 
be adopted. If respondent Comenzo were registered as a floor 
broker under the Commodity Exchange Act at the present time, 
the order contained herein would include a suspension of such 


registration for a period of fifteen (15) days. However, since re- 


spondent Comenzo is not currently so registered, no such suspen- 
sion is included in the order. 


ORDER 
Effective April 4, 1966, all contract markets shall refuse all 


trading privileges to respondent August Comenzo for a period of 
15 days, such refusal to apply to all trading done and all positions 


held by the said August Comenzo, directly or indirectly, whether 


for his own account or for any other account, directly or indirectly 
controlled by him. 
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(No. 10,431) 


In re HENRY S. SICINSKI. CEA Docket No. 131. Decided March 
81, 1966. 


False statements—Fictitious transactions—Breach of fiduciary duty to busi- 
ness trust—Denial of trading privileges 


Respondent’s trading privileges on all the contract markets are denied for a 
period of 3 years for his violations of the act in deceiving a business 
trust by transmitting to it statements falsely showing the execution of 
transactions in futures. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 


Respondent pro se. 
Mr. John J. Curry, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter I) the respondent made no appearance at 


the hearing before the referee and filed no exceptions to the refe- 
ree’s recommended decision and order. The referee recommends 


that the respondent be found to have violated wilfully sections 4, 
4b, 4c and 4h of the act (7 U.S.C. 6, 6b, 6c, 6h) in deceiving a busi- 


ness trust by transmitting to it statements falsely showing the 
execution of transactions in futures. 


Upon consideration of the record we adopt the referee’s recom- 


mended decision and order as the final decision and order herein 
and the order is as follows: 


ORDER 


Effective April 18, 1966, all contract markets shall refuse all 
trading privileges to Henry S. Sicinski for a period of three (3) 
years, such refusal to apply to all trading done and positions held 
by the said Henry S. Sicinski directly or indirectly whether for his 


own account or for the account of other persons directly or indi- 
rectly controlled by him. 


Copies hereof shall be served upon the parties and upon each 
contract market. 
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REFEREE’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 
This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and no- 


tice of hearing issued on September 21, 1965, by the Assistant 
Secretary of Agriculture against Henry S. Sicinski, an individual. 


The complaint alleges in substance that the respondent, while 


engaged in handling the trading in commodity futures of a busi- 
ness trust known as Commodity Trading Trust A, deceived such 
trust by transmitting to it statements falsely showing the execu- 
tion of transactions in futures, and that the respondent transmit- 
ted certain of such statements through the mails. The complaint 
charges that, by reason of the facts stated therein, the respondent 
wilfully violated the prohibitions contained in sections 4, 4b, 4c, 


and 4h of the Commodity Exchange Act (7 U.S.C. 6, 6b, 6c, 6h). 


The respondent filed an answer to the complaint on October 11, 
1965. In such answer, the respondent admits that he rendered un- 


true statements to Commodity Trading Trust A, but states that 
“t]he implication that this deception allowed the respondent 


profit at the expense of the trust members is not true” (emphasis 


supplied). By way of explaining his conduct in this respect, the 
respondent states in his answer that “[t]he monies belonging to 
the trust had been lost in futures transactions” and that “he de- 
cided not to report the loss but rather wait until after attempting 
trading on the Chicago Board of Trade to determine if the money 
lost could be recovered.” 


On November 2, 1965, the referee granted the respondent’s re- 
quest that the oral hearing be held in Chicago, Illinois instead of 
Ann Arbor, Michigan, as designated in the complaint. The oral 
hearing was held in Chicago on December 1, 1965. John J. Curry, 
Office of Hearing Examiners, United States Department of Agri- 
culture, was assigned as referee and presided at the hearing. Earl 
L. Saunders, Office of the General Counsel of the Department, ap- 
peared for the complainant. The respondent did not appear in per- 


son at the hearing and there was no appearance on his behalf. Im- 
mediately prior to the commencement of the hearing, the respond- 


ent informed the attorney for the complainant over the telephone 
that the respondent “stated in his answer everything he could say” 


and that he would not appear at the hearing (Tr. 3-4). No evi- 
dence was adduced on behalf of the respondent by deposition or 


otherwise. Three witnesses testified for the complainant and 13 
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exhibits were received in evidence on behalf of the complainant. 
After the hearing, the complainant filed suggested findings of 
facts, conclusions, and order based upon the evidence adduced at 
the hearing. In view of that fact and the fact that no such docu- 
ment was filed by the respondent, the aforesaid findings of fact, 
conclusions, and order are adopted in this recommended decision. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Henry S. Sicinski, is an individual whose 
address is 790 Barton Shore Drive, Ann Arbor, Michigan. At all 
times during the period between November 17, 1960, and Novem- 
ber 27, 1963, the respondent was a member of the Chicago Open 
Board of Trade. At all times during the period between November 
12, 1963, and February 1, 1965, the respondent was a partner in 
the firm of Soltes & Company, a registered futures commission 
merchant under the Commodity Exchange Act with membership 
privileges on the Chicago Board of Trade (Comp. ex. 9, 10, 11, 12; 
Tr. 28-30). 


2. The Chicago Board of Trade and the Chicago Open Board of 
Trade were at all times material herein boards of trade duly desig- 
nated as contract markets under the Commodity Exchange Act. 
At all such times the commodities in which trading was conducted 
on the Chicago Board of Trade and the Chicago Open Board of 
Trade were regulated under the Commodity Exchange Act, and 
all contracts of sale for future delivery on such boards of trade 
could have been used for hedging transactions in interstate com- 
merce, or for determining the price basis of transactions in inter- 
state commerce, or for delivering commodities sold, shipped or re- 
ceived in interstate commerce (Respondent’s answer, p. 1). 





3. At all times material herein, the respondent acted as the ac- 
count manager of a business trust known as Commodity Trading 
Trust A, hereinafter referred to as the trust. In such capacity the 
respondent was authorized to make transactions in commodity fu- 
tures for the account of the trust and to direct and control the 
trading of the trust in commodity futures. As compensation for 
his services in such capacity, the respondent was entitled to share 
in the profits resulting from the trades which he made for the 
trust. On or about July 18, 1963, the trust delivered approximately 
$45,500 to the respondent to margin and secure the trades of the 
trust (Comp. ex. 1; Tr. 6, 13-15, 20). 
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4, During the period July 31, 1963, through on or about October 
$1, 1963, the respondent delivered to the trust four separate state- 
ments, each of which purported to show the execution of numerous 
transactions in futures on the Chicago Open Board of Trade for 
the account of the trust. Each such statement showed with respect 
to each transaction reported thereon, the date, commodity, quan- 
tity, future and price. The members of the trust accepted such 
statements as confirming that the transactions reported thereon 
had been made by the respondent for the trust. In truth and in 
fact, a substantial number of the purported transactions shown on 


each of these statements had not been executed (Comp. ex. 2, 3, 4, 
13; Tr. 6-28, 33-36). 


5. On January 7, 1965, the respondent transmitted through the 
mails to the trust nine separate documents to confirm to the trust 
that transactions in futures on the Chicago Board of Trade had 
been made by the respondent for the trust. Each such document 
purported to be a statement of account rendered by a futures com- 
mission merchant showing the execution of numerous transactions 
in futures on the Chicago Board of Trade. Each such document 
showed with respect to each transaction reported thereon, the 
date, commodity, quantity, future and price. The members of the 
trust accepted such statements as confirming that the transactions 
reported thereon had been made by the respondent for the trust. 
In truth and in fact, no such transactions had been executed. The 
respondent merely fabricated the nine statements and mailed them 
to the trust in an effort to convince the members of the trust that 
the respondent had made the reported transactions for the trust 
(Comp. ex. 5, 6, 7, 8; Tr. 10, 15-16, 25-28). 


PROPOSED CONCLUSIONS 


Section 4 of the Commodity Exchange Act (7 U.S.C. 6) declares 
it to be unlawful for “any person to deliver for transmission 
through the mails... any confirmation of the execution of, or any 
quotation or report of the price of, any contract of sale of any com- 
modity for future delivery on or subject to the rules of any board 
of trade in the United States ... except . . . where such contract 
is made by or through a member of a board of trade which has 
been designated by the Secretary of Agriculture as a ‘contract 
market’ ...” 


Section 4b of the act (7 U.S.C. 6b) declares it to be unlawful 
“for any member of a contract market, or for any correspondent, 
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agent, or employee of any member, in or in connection with any 
order to make, or the making of . . . any contract of sale of any 
commodity for future delivery made, or to be made... for or on 
behalf of any person... (B) wilfully to make or cause to be made 
to such person any false report or statement thereof... (C) wil- 
fully to deceive or attempt to deceive such person by any means 
whatsoever in regard to any such order or contract or the disposi- 
tion or execution of any such order or contract, or in regard to any 
act of agency performed with respect to such order or contract for 
such person.” 


Section 4c of the act (7 U.S.C. 6c) declares it to be unlawful for 
any person to “confirm the execution of any transaction involving 
any commodity ... (A) if such transaction... is a fictitious sale.” 


Section 4h of the act (7 U.S.C. 6h) declares it to be unlawful 
for any person, in connection with the handling of any contract 
for the purchase or sale of any commodity for future delivery, 
falsely to represent that it has been executed on a contract market. 


The complainant’s suggested findings of fact are either admit- 
ted by the pleadings or plainly established by the evidence. These 
findings clearly demonstrate that the respondent: (1) transmit- 
ted through the mails confirmations of the execution of, and re- 
ports of the price of, contracts of sale of commodities for future 
delivery on or subject to the rules of a contract market, when, in 
fact, no such contracts had been made by or through a member 
of a board of trade which had been designated by the Secretary of 
Agriculture as a contract market, in wilful violation of section 4 
of the Commodity Exchange Act; (2) made misleading and false 
reports and statements in connection with the making of contracts 
of sale of commodities for future delivery made or to be made on 
or subject to the rules of a contract market, and attempted to and 
did deceive a person in regard to such contracts and acts of agency 
performed with respect thereto, in wilful violation of section 4b of 
the act; (3) confirmed fictitious trades, in wilful violation of sec- 
tion 4c of the act; and (4) in connection with the respondent’s 
handling of the commodity futures transactions of a person, false- 
ly represented that the respondent had made transactions in fu- 
tures on contract markets for such person, in wilful violation of 
section 4h of the act. Cf. In re Charles B. Grady, 8 A.D. 1241 
(1949) ; In re Garnac Grain Co., 8 A.D. 244 (1949); In re Alvis 
R. Davis, 8 A.D. 669 (1949); In re Charles Vojtek, 7 A.D. 386 
(1948) ; In re Ray E. Stuart, 1 A.D. 359 (1942). 
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The offenses by the respondent were deliberate, serious and 
flagrant. They violated basic provisions of the Commodity Ex- 
change Act and involved breaches of fiduciary duty of an agent 
to his principal. When the respondent undertook to make trans- 
actions in commodity futures for Commodity Trading Trust A and 
to direct its trading, the relationship of the respondent to such 
trust became one of trust and confidence calling for a high degree 
of care, honesty and loyalty. In re Douglas Steen, 21 A.D. 1076 
(1962). Yet, the respondent dernonstrated a deliberate disregard 
of his obligations in this respect. The statements which the re- 
spondent transmitted to Commodity Trading Trust A were falsi- 
fied in a manner so blatant that his conduct in this regard can only 
be described as callous. The respondent’s attempt in his answer 
to explain the offenses carries no weight in mitigation but, rather, 
demonstrates the gross impropriety of his conduct and the wilful- 
ness with which he acted. It is manifest from the respondent’s 
answer that he has no intention to change his conduct in the fu- 
ture. Upon a consideration of all the facts and circumstances of 
this case, we believe that in order to effectuate the purposes of 
the Commodity Exchange Act, the respondent should be denied all 
trading privileges on contract markets for a period of three years. 


The respondent is not registered as a floor broker or as a fu- 
tures commission merchant and, therefore, it is not possible to 
suspend or revoke any license as a result of the respondent’s vio- 
lations. In order to have an effective sanction in this case, it is 
necessary to deny to the respondent all trading privileges for a 
specified period of time whether for respondent’s own account or 
for the account of other persons directly or indirectly controlled 
by him. 


PROPOSED ORDER 


Effective 20 days after receipt of this decision, all contract mar- 
kets shall deny all trading privileges to Henry S. Sicinski for a 
period of three (3) years, such refusal to apply to all trading done 
and positions held by the said Henry S. Sicinski directly or indi- 
rectly whether for his own account or for the account of other per- 
sons directly or indirectly controlled by him. 


A copy of this decision and order shall be served upon the said 
Henry S. Sicinski and upon each contract market. 
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In re BOYD FurY. P&S Docket No. 3586. Decided March 2, 1966. 


Registration and bond—Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required registration and bond, failing to pay when 
due for livestock purchased and causing drafts issued in purported pay- 
ment of such livestock to be dishonored when presented for payment. 


Mr. Donald E. Graham for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 26, 1966, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on August 23, 1965, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture. The respondent Boyd Fury, an individual 
whose address is 10752 Chapman Avenue, Garden Grove, Calif- 
ornia, is charged with wilfully violating sections 303 and 312(a) 
of the act (7 U.S.C. 203 and 312(a)) and sections 201.10, 201.29, 
201.30 and 201.43(b) of the regulations (9 CFR 201.10, 201.29, 
201.30 and 201.43(b)). A copy of the complaint and a copy of the 
rules of practice were served upon respondent September 21, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). 


FINDINGS OF FACT 


1. The Arizona Livestock Auction stockyard, Phoenix, Arizona, 
the Casa Grande Livestock Auction Company, Inc. stockyard, Casa 
Grande, Arizona, the Cornelius Livestock Co. stockyard, Phoenix, 
Arizona, and the Producers Livestock Marketing Association 
stockyard, Artesia, California, hereinafter referred to as the 
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stockyards, are now, and were at all times material herein posted 
stockyards subject to the provisions of the act. 


2. Respondent is an individual whose address is 10752 Chapman 
Avenue, Garden Grove, California. 


3. Respondent, in commerce, during the period March 2, 1965 
through April 19, 1965, regularly and consistently engaged in 
dealer operations by buying and selling livestock for his own ac- 
count at the stockyards, notwithstanding that respondent was not 
registered with the Secretary of Agriculture to so operate, and had 
not filed a reasonable bond or its equivalent with the Secretary of 
Agriculture to cover such dealer operations as required by the act 
and the regulations. 


4. Respondent, on or about the dates in the transactions set 
forth below, purchased livestock in commerce from Casa Grande 
Livestock Auction Company, Inc. and in purported payment of the 
purchase price thereof authorized drafts to be drawn upon re- 
spondent, which drafts were not honored when presented for pay- 
ment. 


Date of No. of Head Amount of Draft 
Purchase of Livestock in Purported Payment 
1965 


Mar. 10 50 $5,196.81 
Apr. 2 17 2,152.20 
Apr. 4 34 4,602.24 


5. Respondent has failed to pay the full purchase price of the 50 
head of livestock purchased on March 10, 1965, from Casa Grande 
Livestock Auction Company, Inc., referred to in Finding 4 herein. 


CONCLUSIONS 


By reason of Findings of Fact 3, 4, and 5 hereof, respondent 
has wilfully violated sections 303 and 312(a) of the act (7 U.S.C. 
203 and 213(a)) and sections 201.10, 201.29, 201.30 and 201.43 (b) 
of the regulations (9 CFR 201.10, 201.29, 201.30, and 201.43(b)). 
Respondent should be ordered to cease and desist from such viola- 
tions as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) engaging in business 
in any capacity for which registration and bonding are required 
under the act and the regulations without being registered with 
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the Secretary of Agriculture to so operate, and without filing and 
maintaining a reasonable bond or its equivalent, as required by the 
act and the regulations, (2) failing to pay when due the full pur- 
chase price for livestock purchased in commerce, and (3) causing 
drafts which respondent has authorized to be issued in purported 
payment of livestock purchased in commerce to be dishonored 
when presented for payment. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,433) 


In re CASA GRANDE LIVESTOCK AUCTION AND COMMISSION Co., 
INC. P&S Docket No. 3584. Decided March 4, 1966. 


Registration and bond—Shippers’ proceeds—Records—Insolvency—Cease 
and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required registration and bond, engaging in business 
as a market agency while insolvent, using shippers’ proceeds for un- 
authorized purposes and failing to remit net proceeds when due, is 
ordered to establish a separate bank account for shippers’ proceeds and 
to keep records that fully disclose all transactions involved in its busi- 
ness under the act. 

Mr. Garrett N. Wyss for complainant. 

Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed August 13, 1965, by the Di- 
rector, Packers and Stockyards Division, Consumer and Marketing 
Service, United States Department of Agriculture. Respondent is 
charged in the complaint with operating as a market agency as 
defined in the act without being registered so to operate and with- 
out filing or maintaining a reasonable bond or its equivalent, op- 
erating as a market agency while its current liabilities exceeded 
its current assets, failing to remit, when due, the net proceeds re- 
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sulting from the sale of livestock on a commission basis, the im- 
proper use of shippers’ proceeds and failing to keep adequate rec- 
ords, in violation of the act and the regulations issued thereunder. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent September 29, 1965. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, pursuant to section 202.9 of the 
rules of practice (9 CFR 202.9), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Notwithstanding such notice 
respondent has not filed an answer. The matter was referred to 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of a 
report without further investigation or hearing pursuant to sec- 
tion 202.9 (c) of the rules of practice. On January 24, 1966, the 
hearing examiner filed a report recommending that respondent be 
found to have violated the act as charged, and be ordered to cease 
and desist from such violations and to maintain adequate records 
and a shippers’ proceeds account in accordance with the regula- 
tions issued pursuant to the act. No exceptions were filed to the 
hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Casa Grande Livestock Auction and Commission 
Co., Inc., is a corporation whose business address is Casa Grande, 
Arizona. 


2. The Casa Grande Livestock Auction Company, Inc., stock- 
yard, Casa Grande, Arizona, was at all times material herein a 
posted stockyard subject to the provisions of the act. 


3. On April 7, 14, 21, and 28, and May 5, 1965, and on other 
dates in 1965, respondent operated as a market agency as defined 
in the act by selling livestock on a commission basis at the stock- 
yard without being registered with the Secretary so to operate 
and without filing and maintaining a reasonable bond or its equiv- 
alent to cover such operations. 


4. From March 31 to May 28, 1965, respondent operated as a 
market agency under the act while its current liabilities exceeded 
its current assets. 
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5. On April 28, 1965, respondent sold, at the stockyard, 82 head 
of livestock consigned to it for sale on a commission basis by Tuck- 
er & Son, of Louisiana, and failed to remit, when due, the net pro- 
ceeds of $8,779.41. 


6. On or about April 28, May 20, and 27, 1965, respondent used 
funds received as proceeds from the sale of livestock consigned to 
it for sale at the stockyard on a commission basis for purposes of 
its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers. As of 
May 28, 1965, respondent had outstanding checks issued to con- 
signors of livestock drawn on its custodial account in the total 
amount of $16,636.31 and had a bank balance in its custodial ac- 
count of $2,410.37, resulting in a deficit therein of $14,225.94. 


7. During the period March 31 through May 28, 1965, respond- 
ent failed to keep records fully and correctly disclosing its trans- 
actions as a market agency, in that it failed to keep and maintain 
a general ledger showing assets, liabilities, net worth, income, and 
expenses, a cash receipts book, an accounts receivable journal, 
periodic bank account reconciliations, and a record showing data 
concerning livestock handled each business day. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent violated sections 303, 307 and 312 (a) of the act (7 U.S.C. 203, 
208 and 218 (a)) and sections 201.10, 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.10, 201.29 and 201.30). 
See, e.g., In re Arthur Ryan, d/b/a Sweetland Auction, 23 A.D. 
1409 (1964); In re J. H. McCanless, 23 A.D. 1098 (1964). Re- 
spondent also violated sections 307 and 312 (a) of the act and sec- 
tions 201.40, 201.41, 201.42 and 201.43 (a) of the regulations is- 
sued thereunder by virtue of the facts set forth in Findings of 
Fact 4, 5 and 6. See, e.g., In re Caesar Brothers, Inc., 23 A.D. 
1355 (1964) ; In re Ervin Tebelius, 23 A.D. 1221 (1964). Finally, 
respondent violated section 401 of the act (7 U.S.C. 221) and sec- 
tion 201.46 of the regulations by reason of the facts set forth in 
Finding of Fact 7. See, e.g., In re Caesar Brothers, Inc., supra; 
In re Lowell A. Jones, 23 A.D. 1476 (1964). Respondent should 
be ordered to cease and desist from the violations of section 312 
(a) of the act found herein and to maintain adequate records and 
a shippers’ proceeds account in accordance with the requirements 
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of the act and the regulations issued thereunder, as recommended 
by complainant. 


ORDER 


Respondent shall cease and desist from (a) engaging in business 
in commerce in any capacity for which registration and bonding 
are required under the act and the regulations without being prop- 
erly registered with the Secretary so to operate and without filing 
and maintaining a reasonable bond or its equivalent to cover such 
operations, as required by the act and the regulations; (b) engag- 
ing in business as a market agency in commerce while its current 
liabilities exceed its current assets; (c) using funds received as 
proceeds from the sale of livestock in commerce on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers; and (d) failing to remit to consignors, when 
due, the net proceeds received from the sale of livestock sold in 
commerce on a commission basis. 


Respondent shall (a) deposit the gross proceeds received from 
the sale of livestock in commerce on a commission basis in a sepa- 
rate bank account designated as “custodial account for shippers’ 
proceeds,” or by some similar designation, and maintain such ac- 
count in conformity with the provisions of section 201.42 of the 
regulations issued pursuant to the act (9 CFR 201.42); and (b) 
keep such accounts, records, and memoranda as will fully and cor- 
rectly disclose all transactions involved in its business under the 
act, including a general ledger showing assets, liabilities, net 
worth, income and expenses, a cash receipts book, an accounts re- 
ceivable journal, periodic bank account reconciliations, and a rec- 
ord showing the number and weight of livestock bought, sold, or 
otherwise disposed of each business day, and the prices paid or 
received therefor. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,434) 


HAROLD KINDRED v; WALTER R. SLEDGE AND ELWoOD COLLIER. P&S 
Docket No. 3492. Decided March 4, 1966. 
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Agent—Undisclosed principal—Bankruptcy—Discretion of Secretary 


Agent and undisclosed principal both liable jointly and severally to unpaid 
seller notwithstanding seller’s subsequent actions upon knowledge of 
existence of principal. In absence of stay order by bankruptcy court, 
it is within discretion of Secretary whether or not to proceed under cir- 
cumstances of particular case. 









. Chester Thomson, of Bloomington, IIl., for complainant. 
Fellheimer & Vicars, of Pontiac, Ill., for respondent Elwood Collier. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 






























This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on July 16, 1964, com- 
plainant seeks reparation in the sum of $16,793.87, alleged to be 
the balance owed to complainant for 1074 head of livestock. 


Copies of the complaint and of the investigative report, prepar- 
ed by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the Rules of 
Practice (9 CFR 202.40), were served on Elwood Collier and on 


Walter R. Sledge. A copy of the investigative report was also serv- 
ed on complainant. 


Respondent Collier filed an answer denying liability to com- 
plainant and requesting an oral hearing. It is alleged in the ans- 
wer that the livestock was purchased by Collier as agent for Wal- 
ter Sledge and that the principal and not the agent is liable for the 
debt in question. 


No answer was filed by respondent Sledge notwithstanding the 
fact that, at the time of service of the complaint, he was noti- 
fied in writing that, under the Rules of Practice (9 CFR 202.41 
(c)), a failure to file an answer is deemed an admission of the 
facts alleged in the complaint. 


An oral hearing was held at Bloomington, Illinois, on April 29, 
1965. Gilbert A. Horn, of the Office of the General Counsel of this 
Department, served as presiding officer. Complainant was repre- 
sented by counsel, Chester Thomson, Attorney at Law, Blooming- 
ton, Illinois. Respondent Collier also was represented by counsel, 
Messrs. Ronald K. Fellheimer and A. H. Fellheimer, Attorneys at 
Law, Pontiac, Illinois. No appearance was entered by respondent 
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Sledge. Complainant and respondent Collier testified. Briefs were 
filed by complainant and said respondent. 


FINDINGS OF FACT 


1. Complainant, Harold Kindred, RR +2, Bloomington, Illinois, 
is an individual who at all times material herein was registered 
under the Act with the Secretary of Agriculture as a market 
agency and dealer doing business as Bloomington Livestock Com- 
mission Co. 


2. Respondent Walter R. Sledge, RR #4, Mount Vernon, Illinois, 
is an individual who at all times material herein was registered 
under the Act with the Secretary of Agriculture as a market agen- 
cy and dealer. 


3. Respondent Elwood Collier, 58 Edgelea Drive, Clinton, Illi- 
nois, is an individual who at all times material herein was regis- 
tered under the Act with the Secretary of Agriculture as a dealer. 


4. On or about April 22, 1964, at the Bloomington Livestock 
Commission Co. stockyard, Bloomington, Illinois, a posted stock- 
yard subject to the provisions of the Act, respondent Collier pur- 
chased some livestock, including 24 cattle and 1,050 hogs, at auc- 


tion from complainant. The purchase of the 1,050 hogs was made 
by said respondent for the account of respondent Walter R. Sledge. 
Respondent Collier did not advise complainant that such hogs were 
purchased for the account of another until after the auction sale. 
After the auction, in purported payment for the 1,050 hogs, Wal- 
ter R. Sledge delivered to complainant a personal check in the sum 
of $33,673.45. Invoices were issued by complainant showing re- 
spondent Collier as the purchaser of the hogs. At the latter’s re- 
quest, the scale tickets were changed by complainant to show re- 
spondent Sledge as purchaser of the 1,050 hogs. 


5. Respondent Collier sold to respondent Sledge the 24 cattle 
previously purchased by the former from complainant. The pur- 
chase price of the 24 head ($4,055.42) was paid by Sledge to com- 
plainant on or about May 8, 1964. 


6. The check issued by Sledge in purported payment for the 
1,050 hogs was not honored by the bank upon which it was drawn. 
In May, 1964, respondent Sledge made several payments to com- 
plainant, with respect to the 1,050 hogs, totalling $16,879.58. A 
balance of $16,793.87 of the purchase price of the hogs remains 
due and owing to complainant. 
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7. On or about June 29, 1964, Walter Sledge was adjudicated a 
bankrupt by the United States District Court for the Eastern Dis- 
trict of Illinois. 


8. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure to pay the full purchase price for livestock purchased 
in commerce at a posted stockyard constitutes an unjust practice 
in violation of the Act on the basis of which reparation may be 
awarded. Missoula Livestock Auction Company v. Nordtome, 23 
A.D. 1204 (1964). The hogs in question were purchased from 
complainant by respondent Collier as agent for an undisclosed 
principal. The main question presented for decision is whether 
complainant’s actions and conduct subsequent to the auction sale 
had the effect of relieving said respondent from liability to com- 
plainant. Said respondent emphasizes that the scale tickets were 
changed by complainant to show Sledge as purchaser; that com- 
plainant accepted Sledge’s personal check and partial payments 
made by him in respect to the purchase price of the hogs; and a 
complaint for attachment was filed against Walter Sledge. 


With respect to the cattle which admittedly were purchased by 
Collier for his own account and resold to Sledge by him; Sledge 
also issued a personal check to complainant; and the invoice pre- 
pared by the latter in that connection showed Sledge as purchaser. 
However, before Sledge’s checks for the cattle and the hogs were 
handed to complainant’s bookkeeper, when complainant was advis- 
ed by Collier that in payment for the livestock complainant would 
be given Sledge’s personal checks, Harold Kindred stated that he 
would prefer receiving payment from Collier. Complainant clearly 
had strong doubts as to Sledge’s financial reliability. The sale was 
made to Collier in reliance on his credit and complainant did not 
yield up his right to hold Collier when he disclosed a principal who 
was also liable. A person dealing with an agent for an undisclosed 
principal does not lose his claim against the agent by conduct indi- 
cating that he chooses to hold the principal. Restatement of 
Agency 2d, § 337. Under the circumstances, any efforts by com- 
plainant to collect from Sledge were to Collier’s benefit. To the 
extent that Sledge made any payments, the former was discharg- 
ed for there can be but one satisfaction. Beymer v. Bonsall, 79 
Pa. 298 (1875) ; Melnick Building and Loan Ass’n v. Melnick, 64 
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A. 2d 773 (1949) ; Maple v. R R Co., 40 Ohio State 313 (1883). 
\s- On the basis of all of the foregoing it is concluded that respondent 
Collier must be held liable to the complainant in this proceeding. 


ne Respondent Sledge was adjudicated a bankrupt on June 29, 
1964. In the absence of a stay order by the bankruptcy court, it 
is within the discretion of the Department whether or not to pro- 
ceed further with a reparation proceeding under the circum- 
stances presented in a particular case. Merced Tomato Growers v. 

d Jones Tomato House, 23 A.D. 1303 (1964). Respondent Sledge in- 


e curred liability to complainant inasmuch as the hogs were pur- 
. chased for said respondent’s account. It does not appear that said 
3 respondent was granted a discharge in bankruptcy. Under the 
n circumstances, respondent Sledge will also be ordered to pay rep- 
d aration to complainant. Houck v. Davis, 23 A.D. 939; Greer v. 
r Davis, 23 A.D. 1369 (1964). Cf. Riley v. Bode, 24 A.D. 160, 163 
e (1965). 

= 

e ORDER 

; Within 30 days from the date of this order, respondents Sledge 
. and Collier shall jointly and severally pay complainant, as repara- 


tion, the sum of $16,793.87, with interest thereon at the rate of 
5% per annum from May 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,435) 


In re ROBERT BARKER. P&S Docket No. 3624. Decided March 11, 
1966. 


Failure to pay when due—Records—Insolvency—Suspension of registration 
—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased, is ordered to keep records that fully disclose all 
transactions in his business under the act and is suspended as a regis- 
trant for 30 days and thereafter until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. 
Mr. M. D. Harris, of Somerset, Ky., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on December 10, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent’s fi- 
nancial condition does not meet the requirements of the Act and 
that he has violated the Act and the regulations thereunder (9 
CFR 202.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on February 4, 1966, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The respondent, Robert Barker, an individual residing at 
West Somerset, Kentucky, is now and was at all times material 
herein engaged in the business of a dealer buying and selling in 
commerce livestock on his own account and is now and was at all 


times material herein so registered with the Secretary of Agricul- 
ture. 

















2. Respondent’s current liabilities exceed his current assets. As 
of October 14, 1965, respondent had current liabilities totaling 
$8,869 and current assets totaling $2,865, resulting in an excess of 
current liabilities over current assets of $6,004. 


38. Respondent, on or about the dates and in the transactions set 
forth below purchased livestock in commerce at the.stockyards set 
forth below, each of which is a posted stockyard subject to the 
provisions of the Act, and failed to pay, when due, the purchase 
price of such livestock. 











Date No. of Posted Stockyard 
1965 Head where purchased Amount 
Mar. 20 25 Farmers Livestock Market, Inc. "$2,064.62 ~ 


Somerset, Kentucky 
Mar. 27 9 ‘ = " 896.92 
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Date Posted Stockyard 
1965 where purchased Amount 


Apr. 27 14 Farmers Livestock Market 1,201.00 
London, Kentucky 

May 4 18 - ¥ 1,540.10 

May 11 14 ™ 982.75 

May 18 3 iy 270.96 


4. Respondent, during the period from February 11, 1965 
through October 14, 1965, failed to keep books, records and memo- 
randa that fully and correctly disclosed all transactions involved in 
his business under the Act in that during such period respondent 
failed to keep a general ledger, a cash receipts journal, a cash dis- 
bursements journal, a record of checks written, a list of outstand- 
ing checks, an accounts receivable ledger, an accounts payable led- 
ger, and monthly bank account reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, re- 
spondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 3 hereof, re- 


spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


By reason of the facts set forth in Finding of Fact 4 hereof, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). The 
complainant has recommended that the order consented to by re- 
spondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the purchase price of livestock purchased in commerce. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in his business 
under the Act, including a general ledger, a cash receipts journal, 
a cash disbursements journal, a record of checks written, a list of 
outstanding checks, an accounts receivable ledger, an accounts pay- 
able ledger, and monthly bank account reconciliations. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
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no longer insolvent. When the 30-day period has expired and re- 
spondent has demonstrated that he is no longer insolvent, a sup- 
plemental order will be issued terminating this suspension. 


This order shall become effective on the sixth day after service 


thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 10,436) 


In re KENNETH ARZT, d/b/a KANKAKEE COUNTY LIVESTOCK 
SALES. P&S Docket No. 3626. Decided March 16, 1966. 


Shippers’ proceeds—Checks—Failure to pay when due—Records—Suspen- 
sion of registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to deposit shippers’ proceeds in a sepa- 
rate bank account, failing to maintain shippers’ proceeds account prop- 
erly, failing to remit net proceeds when due, issuing insufficient funds 
consignment proceeds checks, failing to pay when due for livestock 
purchased and issuing insufficient funds checks in payment of such live- 


stock, is ordered to keep records that fully disclose all transactions in 
his business under the act and is suspended as a registrant for 60 days. 









Mr. Garrett N. Wyss for complainant. 


Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on December 10, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 


et seq.), hereinafter referred to as the regulations. 

Respondent filed an answer on February 7, 1966, in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 


the report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the purpose 


eC. 
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of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order consent- 


ed to by respondent be issued. 


FINDINGS OF FACT 


1. The respondent, an individual d/b/a Kankakee County Live- 
stock Sales, Bourbonnais, Illinois, is now and was at all times ma- 
terial herein registered with the Secretary of Agriculture as a 
market agency and a dealer. 


2. The Kankakee County Livestock Sales stockyard, Bourbon- 
nais, Illinois, hereinafter called the stockyard, was at all times ma- 
terial herein a posted stockyard subject to the provisions of the 
Act. 

3. Respondent, during the period from February 1, 1965, to 
September 22, 1965, used funds received from the sale of livestock 
consigned to him for sale on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 


endangering the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of live- 


stock, in that: 


(a) As of July 31, 1965, respondent had outstanding checks is- 
sued to consignors of livestock, drawn on his custodial account, in 
the amount of $18,565.87, and had with which to offset such out- 
standing checks, a bank balance in his custodial account of $298.01, 
plus deposits in transit of $11,024.45, and current proceeds receiv- 
able of $2,133.70, resulting in a deficit of $5,109.71, in funds avail- 
able to pay shippers’ proceeds. 


(b) As of August 31, 1965, respondent had outstanding checks 
issued to consignors of livestock, drawn on his custodial account, 
in the amount of $13,665.43, and had with which to offset such 


outstanding checks, a bank balance in his custodial account of $4,- 
968.39, plus current proceeds receivable of $5,504.15, resulting in 


a deficit of $3,192.29, in funds available to pay shippers’ proceeds. 


(c) As of September 22, 1965, respondent had outstanding 
checks issued to consignors of livestock, drawn on his custodial 
account, in the amount of $4,483.59, and had with which to offset 


such outstanding checks, a bank balance in his custodial account 


of $550.44, resulting in a deficit of $3,933.15, in funds available to 
pay shippers’ proceeds. 
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(d) On or about February 6, 1965, respondent issued or caused 


to be issued a check in the amount of $2,000, drawn on his custo- 


dial account, payable to “K# Co. Livestock Sales,’ and immedi- 
ately deposited said check in his general account. 


(e) On or about February 10, 1965, respondent arranged a 


transfer, by means of a charge memo, of $5,000 from his custo- 
dial account to his general account. 


(f) On or about April 9, 1965, respondent arranged a transfer, 


by means of a charge memo, of $1,200 from his custodial account 
to his general account. 


(g) On or about April 16, 1965, respondent arranged a transfer, 
by means of a charge memo, of $1,500 from his custodial account 
to his general account. 

(h) On or about June 9, 1965, respondent issued a check in the 
amount of $3,500, drawn on his custodial account, payable to 


“General Acct.”, and immediately deposited said check in his gen- 
eral account. 


(i) On or about June 14, 1965, respondent issued a check in the 


amount of $4,300, drawn on his custodial account, payable to 
“Bank”, for “transfer”, and immediately deposited said check in 
his general account. 


(j) On or about June 21, 1965, respondent issued or caused to 
be issued a check in the amount of $3,500, drawn on his custodial 
account, payable to “Kankakee Co. Livestock Sales,” and immed- 
iately deposited said check in his general account. 


(k) On or about July 7, 1965, respondent arranged a transfer, 
by means of a debit memo, of $3,400 from his custodial account to 
his general account. 


(1) On or about July 13, 1965, respondent arranged a transfer, 
by means of a charge memo, of $1,200 from his custodial account 
to his general account. 


(m) On or about July 16, 1965, respondent issued a check in 
the amount of $2,500, drawn on his custodial account, payable to 
“General”, and immediately deposited said check in his general 
account. 


4, On or about August 28, 1965, respondent sold to Theede 
Packing Company, Somonauk, Illinois, 14 head of livestock which 
had been consigned to respondent for sale on a commission basis, 
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for a total purchase price of $1,138.16, and failed to deposit the 
gross proceeds received from Theede Packing Company from such 


sale, in his custodial account. Respondent deposited said proceeds 
in his general account. 


5. On or about the dates and in the transactions set forth be- 
low, respondent, at the stockyard, sold livestock consigned to him 
for sale on a commission basis and failed to remit to the owners or 
consignors, when due, the net proceeds received from the sale of 


their livestock. 


Date No. of 
1964 Consignor Head Amount 


November Ted Jennings 95 $11,197.11 
1965 


February 20 Bill Klopp 2 81.49 
February 20 Arvin Stuenkel 22 885.64 
February 27 D. A. Deneau 18 741.27 


6. On or about the dates and in the transactions set forth below, 


respondent, at the stockyard, sold livestock consigned to him for 
sale on a commission basis and in purported payment or partial 


payment of the net proceeds due the consignors thereof, issued 
checks which were returned unpaid by the bank on which they 


were drawn because of insufficient funds in respondent’s account. 


1965 
Date Payee Amount 


February 20 Ted Jennings $7,000.00 
February 20 Bill Klopp 81.49 
February 20 Arvin Stuenkel 885.64 


February 27 D. A. Deneau 741.27 


7. (a) On or about December 21, 1964, respondent purchased 
five head of livestock, on a dealer basis, at Pontiac Livestock 
Sales, Pontiac, Illinois, a posted stockyard subject to the provisions 
of the Act, for a total purchase price of $553.81, and failed to pay, 


when due, the purchase price of such livestock. 


(b) On or about December 21, 1964, in connection with the 
transaction set forth in sub-paragraph (a) above, respondent is- 
sued a check to Pontiac Livestock Sales in the amount of $553.81, 
in purported payment of the purchase price of the livestock, 
which check was returned by the bank on which it was drawn be- 


cause of insufficient funds in respondent’s account. 


8. (a) On or about December 19, 1964, respondent purchased 
31 head of livestock, on a dealer basis, from Amoss Livestock, 
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Fallstom, Maryland, for a total purchase price of $2,188.65, and 
failed to pay, when due, the purchase price of such livestock. 


(b) On or about January 19, 1965, in connection with the trans- 
action set forth in sub-paragraph (a) above, respondent issued a 
check to Amoss Livestock in the amount of $2,188.65, in purport- 


ed payment of the purchase price of the livestock, which check 
was returned by the bank on which it was drawn because of in- 
sufficient funds in respondent’s account. 


9. During the period from December 12, 1964, to September 22, 
1965, respondent failed to keep accounts, records, and memoranda 
that fully and correctly disclosed all transactions involved in his 
business under the Act, in that respondent, during such period, 


failed to post his genera] ledger of accounts showing assets, lia- 
bilities, income, expenses, and net worth, and failed to periodically 
reconcile his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 


(7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 4 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.42 of the regulations, supra. 


By reason of the facts set forth in Finding of Fact 5 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.43(a) of the regulations (9 CFR 201.43 
(a)). 


By reason of the facts set forth in Finding of Fact 6 herein, re- 


spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra. 


By reason of the facts set forth in Findings of Fact 7 (a) and 
8 (a) herein, respondent has wilfully violated section 312(a) of 


the Act, supra, and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Findings of Fact 7 (b) and 
8 (b) herein, respondent has wilfully violated section 312(a) of 
the Act, supra. 
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By reason of the facts set forth in Finding of Fact 9 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


The complainant has recommended that the order consented to 
by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) using funds received 
as proceeds from the sale of livestock on a commission basis for 
purposes of his own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to ship- 
pers; (2) failing to deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds” or by 
some similar identifying designation, and failing to maintain such 
account in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); (3) failing to remit to consignors, 
when due, the net proceeds due from the sale of livestock sold on 
a commission basis; (4) issuing checks to consignors of livestock 
in payment for livestock sold on a commission basis without hav- 
ing and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks; (5) failing to pay, when 
due, the purchase price of livestock purchased in commerce; and 
(6) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks. 


Respondent shall keep and maintain accounts, records, and mem- 
oranda that fully and correctly disclose all transactions involved 
in his business under the Act, including a regularly posted general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, and monthly bank account reconciliations. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days from and after the effective date of this order. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,437) 


In re ROMAN BERTRAND, d/b/a WEST KANKAKEE LIVESTOCK 
SALES. P&S Docket No. 3628. Decided March 16, 1966. 
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Shippers’ proceeds—Failure to pay when due—Checks—Records—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to deposit shippers’ proceeds in a separate 
bank account, issuing insufficient funds checks in payment of livestock 
purchased and failing to pay when due for such livestock, is ordered to 
keep records that fully disclose all transactions in his business under the 

act and is suspended as a registrant for a period of 14 days. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed December 13, 1965, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 
respondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204) and that respondent wilfully violated the 


provisions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 


























On February 8, 1966, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and conclu- 
sions based on the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that a recent investigation by the Packers and Stockyards Divi- 
sion of respondent’s financial condition disclosed that he was no 
longer insolvent. Respondent consented to the issuance of an 
order which, among other things, would suspend him for 14 days 
and thereafter until he demonstrated that he was no longer insolv- 
ent. However, since respondent has demonstrated that he is no 
longer insolvent, complainant recommends that the order consent- 
ed to by respondent be issued with a modification of the suspen- 
sion provision to only 14 days. 
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FINDINGS OF FACT 


1. The West Kankakee Livestock Sales stockyard, Route +2, 
Kankakee, Illinois, hereinafter referred to as the stockyard, is 
now, and was at all times mentioned herein, a posted stockyard 
subject to the provisions of the Act. 


2. Respondent, Roman Bertrand, an individual whose business 
address is Route #2, Kankakee, Illinois, is now, and was at all 
times mentioned herein, registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock in commerce on 
a commission basis and as a dealer to buy and sell livestock in 
commerce for his own account. 


38. Respondent is now, and was at all times material herein, en- 
gaged in the business of a market agency, buying and selling live- 
stock in commerce on a commission basis, and of a dealer, buying 
and selling livestock in commerce for his own account. 


4, Respondent, during the month of September 1965, used funds 
received from the sale at the stockyard of livestock consigned to 
him for sale on a commission basis for purposes of his own and 
purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 


the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners and consignors. Respondent, as 
of September 30, 1965, had a shortage in shippers’ proceeds in the 
amount of $10,347.23. As of said date, respondent had outstand- 
ing checks drawn on his custodial account in the amount of $30,- 
688.96 and had, to offset said checks, cash in bank in the amount 
of $8,873.94, and current proceeds receivable in the amount of 
$11,467.79 or a total of only $20,341.73, resulting in said deficiency 
in shippers’ proceeds of $10,347.23. 


5. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce for his own account 
and in purported payment of the purchase price of such livestock 
issued checks which were returned unpaid by the bank upon which 
they were drawn because of insufficient funds in respondent’s ac- 
count. 


Date of Date 

Check Payee Amount Returned 
8/9/65 John Jackson $1,042.80 8/14/65 
8/11/65 Frank Rutkowski 175.00 8/15/65 
8/13/65 Floyd J. Hilleary 636.10 /15/65 
9/7/65 Ruben Lehnus 964.61 9/10/65 
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Date of Date 
Check Payee Amount Returned 
9/7/65 Fritz Kleinert, Jr. 607.20 9/10/65 
9/7/65 Frank Heimburger 351.91 9/10/65 
9/7/65 George Denault 351.91 9/10/65 
9/15/65 Don Jackson 2,470.50 9/18/65 
9/14/65 Kenneth Reardanz 727.10 9/18/65 


6. Respondent failed to pay, when due, the purchase price of the 
livestock referred to in finding of fact 5 above. 


7. Respondent, during the period from on or about September 
30, 1965 through October 15, 1965, in connection with his market 
agency and dealer operations under the Act, failed to keep ac- 
counts, records and memoranda which fully and correctly disclos- 
ed all transactions involved in his business. Respondent, during 
such period, failed to keep (1) a permanent ledger of accounts 
showing assets, liabilities, income, expenses and net worth; and 
(2) monthly reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 through 
7, it is concluded that respondent has violated sections 307, 312(a) 
and 401 of the act (7 U.S.C. 208, 213(a), 221) and sections 201.40, 
201.41, 201.42 and 201.43(b) of the regulations (9 CFR 201.40, 
201.41, 201.42, 201.43(b)). 


Complainant has recommended that the order consented to by 
respondent be issued with a modification of the suspension provi- 
sion. The order, as so modified, will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner en- 
danger or impair the faithful and prompt accounting therefor, and 
payment of such portion thereof as may be due the consignor, 
shipper, or other person entitled thereto. 


(2) Failing to deposit the gross proceeds received from the sale 
of livestock on a commission basis in a separate bank account des- 
ignated as “Custodial Account for Shippers’ Proceeds,” or by some 
similar identifying designation, and failing to maintain such ac- 
count in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 
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(3) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank on which they are drawn to pay such checks. 


(4) Failing to pay, when due, the purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a dealer and market agency subject to the Act including among 
other things: (a) a permanent ledger of accounts showing assets, 
liabilities, income, expenses and net worth; and (b) monthly re- 
conciliations of bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,438) 
In re JIM Doss. P&S Docket No. 3639. Decided March 16, 1966. 


Failure to pay when due—Checks—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment for livestock purchased and from failing to pay 
when due for such livestock. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on January 18, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act-and the regulations promulgated thereunder by 
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the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an answer on February 11, 1966, in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 


of a specified order, with findings and conclusions, for the purpose 


of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order consent- 
ed to by respondent be issued. 


FINDINGS OF FACT 
1. Respondent, an individual whose address is Groesbeck, Texas, 
is now, and was at all times material herein, engaged in business 
as a livestock dealer, buying and selling livestock in commerce for 
his own account. 
2. Patton Auction Barn stockyard, Nacogdoches, Texas, herein- 
after called the stockyard, is now, and was at all times material 


herein, a posted stockyard subject to the provisions of the Act. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, purchased livestock in commerce 
for his own account and in purported payment of the purchase 


price of such livestock issued checks which were returned unpaid 


by the bank upon which they were drawn because of insufficient 
funds in respondent’s account. 


Date of Date 
Check Payee Amount Returned 
10-15-65 Patton Barn $5,348.10 10-22-65 
10-29-65 Patton Barn 7,243.58 11-3-65 


4. Respondent failed to pay, when due, the purchase price of the 
livestock referred to in finding of fact 3 above. 


CONCLUSIONS 


By reason of the facts set forth above, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 











IDEAL PACKING COMPANY 333 
Cite as 25 A.D. 333 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank on which they 
are drawn to pay such checks; and (2) failing to pay, when due, 
the purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,439) 


In re IDEAL PACKING COMPANY. P&S Docket No. 3666. Decided 
March 16, 1966. 


Packer—Failure to pay when due—Cease and desist—Consent 
Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a complaint 
and notice of hearing filed on March 16, 1966, by the Acting Di- 


rector, Packers and Stockyards Division, Consumer and Marketing 
Service, United States Department of Agriculture, charging re- 


spondent with violations of the Act and the regulations promul- 
gated thereunder by the Secretary of Agriculture (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 

Respondent filed an answer on March 16, 1966, in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 


the report of the Hearing Examiner, and consents to the issuance 
of a specified order; with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
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complaint. Complainant has recommended that the order consent- 
ed to by respondent be issued. 


FINDINGS OF FACT 





1. Respondent is a corporation organized and existing under the 
laws of the State of Wisconsin with its principal place of business 
at 3095 E. Vernon Avenue, Los Angeles, California. Respondent 
is now and was at all times material herein engaged in the business 


of buying livestock in commerce for purposes of slaughter and of 
manufacturing or preparing meats or meat food products for sale 
or shipment in commerce and hence is now and was at all times 


material herein a packer within the meaning of the term as used 


in the Act and subject to the provisions of the Act. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the Act: 


Los Angeles Livestock Market City of Industry, California 
Los Angeles Producers Stockyards Artesia, California 


Corona Livestock Auction Corona, California 
3. Respondent, on or about the dates and in the transactions set 
forth below, as well as at divers other times between June 1, 1965 


and September 30, 1965, purchased livestock at the stockyards for 


slaughter purposes and failed to pay, when due, the purchase price 
thereof. 


Date No. of 
1965 Head Purchased at Amount 
June 4 5 Los Angeles Livestock Market $ 978.95 
through 
Anderson Livestock Commission 
Company 
June 28 39 . 7,847.27 
July 2 22 - 4,522.14 
July 28 29 ” 5,298.07 
August 3 71 i 10,677.20 
August 30 22 , 3,921.47 
August 31 33 +“ 6,244.87 
September 10 5 o 855.75 
September 20 12 “i: 2,477.57 
June 21 16 Los Angeles Livestock Market 2,116.44 
through 


Harold Live Stock Commission Co. 
June 28 2 ” 633.15 
July 12 3 # 745.30 
July 27 17 ” 3,425.02 
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Date No. of 
1965 Head Purchased at Amount 
August 10 8,631.79 
August 24 2,799.92 
September 9,429.62 
September 6,315.47 
June 28 Los Angeles Producers 17,324.82 
Stockyards through 
Producers Livestock Marketing 
Association 


July 20 ” 7,112.36 
August 16 Los Angeles Producers 12,705.95 
Stockyards through 
Producers Livestock Marketing 


Association 
September * 8,049.56 
June 1 Corona Livestock Auction 6,495.09 
June 28 & = 7,188.89 


July 10 3,164.30 
July 26 6,625.68 


August 4 6,341.87 


August 24 6,466.68 


August 25 8,488.41 
September 7,009.17 
September 7,228.10 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has engaged in and used an unfair and deceptive practice 
in commerce, in violation of section 202(a) of the Act (7 U.S.C. 


192(a)) and section 201.43(b) of the regulations (9 CFR 201.43 


(b)). Inasmuch as complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, agents, representatives and employees, 
through any corporate or other device, shall cease and desist from 
failing to pay, when due, the purchase price of livestock purchas- 


ed in commerce. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 10,440) 


In re C. B. JOHNSON, d/b/a JOHNSON LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 3619. Decided March 16, 1966. 


Shippers’ proceeds—Checks—Records—Insolvency—Suspension of registra- 
tion—Consent 


,—_— 


Respondent is ordered to cease and desist from failing to remit net proceeds 
when due and from issuing insufficient funds consignment proceeds 
checks, is ordered to keep records that fully disclose all transactions in 
his business under the act and is suspended as a registrant for 30 days 
and thereafter until no longer insolvent. 


. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on November 26, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent’s financial 
condition does not meet the requirements of the Act and that he 
has violated the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 























Respondent filed an answer on February 8, 1966, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. C. B. Johnson, an individual d/b/a C. B. Johnson Livestock 
Commission Company, Port City Stock Yards, 4905 Calhoun Road, 
Houston, Texas, is now and was at all times material herein regis- 
tered with the Secretary of Agriculture as a market agency buy- 
ing and selling in commerce livestock on a commission basis. 


Cc. B. JOHNSON 
Cite as 25 A.B. 336 


2. Port City Stock Yards, Houston, Texas, hereinafter called the 
stockyard, was at all times material herein a posted stockyard 
subject to the provisions of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of June 30, 1965, respondent had current liabilities totalling 
$28,958.81 and current assets totalling $16,318.50, resulting in an 
excess of current liabilities over current assets of $12,640.31. 


4. Respondent, on or about the dates and in the transactions 
set forth below, sold livestock at the stockyard on a commission 
basis and failed to remit to the owners or consignors, when due, 
the net proceeds received from the sale of their livestock. 


Date No. of 
1965 Head Consignor Amount 


February 4 3 F. G. Abers $186.79 
February 9 3 J. L. Moore 153.05 


5. Respondent, on or about the dates and in the transactions 
set forth below, sold livestock at the stockyard on a commission 
basis and in purported payment of the net proceeds due the con- 


signors thereof, issued checks which were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 


in respondent’s account. 


Date No. of 
1965 Head Consignor—Payee Amount 


February 4 3 F. G. Abers $186.79 
February 9 3 J. L. Moore 153.05 


6. Respondent, during the period from January 1, 1965, to June 
30, 1965, failed to keep accounts, records and memoranda that fully 
and correctly disclosed all transactions involved in his business 
under the Act in that respondent, during such period, failed to 
periodically reconcile his bank accounts, and failed to post his 
general ledger. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent is insolvent within the meaning of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 4 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.43(a) of the regulations 
(9 CFR 201.48 (a))- 
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By reason of the facts set forth in Finding of Fact 5 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra. 


By reason of the facts set forth in Finding of Fact 6 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). Inas- 
much as complainant has recommended that the order consented 
to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to remit to 
consignors, when due, the net proceeds due from the sale of live- 
stock sold on a commission basis; and (2) issuing checks to con- 
signors in payment of the net proceeds due from the sale of live- 
stock sold on a commission basis without having and maintaining 
sufficient funds on deposit in the bank upon which they are 
drawn to pay such checks. 


























Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including monthly bank account reconcili- 
ations, and a regularly posted general ledger. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When the 30-day period has 
expired and respondent has demonstrated that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,441) 


In re SOUTH KENTWOOD STOCKYARDS, INC. P&S Docket No. 3634. 
Decided March 16, 1966. 


Shippers’ proceeds—Checks—Records—Suspension of registration—Consent 





Respondent is ordered to cease and desist from using shippers’ proceeds for 

unauthorized purposes, failing to maintain shippers’ proceeds account 
properly, failing to remit net proceeds when due and issuing insufficient 
funds consignment proceeds checks, is ordered to keep records that fully 
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disclose all transactions in its business under the act and is suspended 
as a registrant for a period of 60 days. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on December 27, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an answer on February 10, 1966, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having its place of business at 
Kentwood, Louisiana, is now and was at all times material herein 
registered with the Secretary of Agriculture as a dealer and a mar- 
ket agency. 


2. The livestock auction market known as South Kentwood 
Stockyards, Inc., Kentwood, Louisiana, hereinafter called the 
stockyard, was at all times material herein a posted stockyard 
subject to the provisions of the Act. 


3. Respondent, during the month of October 1965, used funds 
received from the sale of livestock consigned to it for sale at the 
stockyard on a commission basis for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that, 
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as of October 25, 1965, respondent had outstanding checks issued 
to consignors of livestock, drawn on its customer custodial account, 
in the amount of $22,925.05, and had with which to offset such out- 
standing checks, a bank balance in its customer custodial account 
of $454.86, plus deposits in transit of $423.80, resulting in a defi- 
cit of $22,046.39. 


4. Respondent, on or about the dates and in the transactions set 
forth below, as well as at divers other times during the months of 
September and October 1965, sold livestock at the stockyard on a 
commission basis and failed to remit to the owners or consignors, 


when due, the net proceeds received from the sale of their live- 
stock. 


Date No. of 
1965 Head Consignor—Payee Amount 
October 9 3 D. H. Gill $ 238.10 
16 6 D. H. Gill 372.32 
9 2 Charlie Blades 210.99 
9 11 Spencer & Sons 1,548.50 
9 1 Spencer & Sons 118.25 
16 4 Spencer & Sons 257.87 


5. Respondent, on or about the dates and in connection with the 
transactions set forth in Finding of Fact 4 above, as well as at div- 
ers other times during the months of September and October 1965, 
issued checks to consignors of livestock sold by respondent at the 
stockyard on a commission basis which checks were returned by 
the bank upon which they were drawn because of insufficient 
funds in respondent’s customer custodial account. 


6. Respondent, during the months of September and October 
1965, failed to keep accounts, records and memoranda that fully 
and correctly disclosed all transactions involved in its business 
under the Act, in that respondent, during such period, failed to 
keep and maintain a cash receipts and disbursements journal, a 
ledger of accounts showing assets, liabilities, income, expenses and 
net worth, and monthly bank account reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and sections 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 
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By reason of the facts set forth in Finding of Fact 4 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.43(a) of the regulations (9 CFR 201.43 
(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra. 


By reason of the facts set forth in Finding of Fact 6 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). Inas- 
much as complainant has recommended that the order consented 
to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) using funds received 
as proceeds from the sale of livestock on a commission basis for 
purposes of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 
(2) failing to maintain its custodial account for shippers’ proceeds 
in conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42); (3) failing to remit to consignors, when 
due, the net proceeds received from the sale of livestock sold on a 
commission basis; and (4) issuing checks to consignors of livestock 
in payment for livestock sold on a commission basis without hav- 
ing and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks. 


Respondent shall keep and maintain accounts, records and mem- 
oranda that fully and correctly disclose all transactions involved in 
its business under the Act, including a cash receipts and disburse- 
ments journal, a general ledger of accounts showing assets, lia- 
bilities, income, expenses and net worth, and monthly bank account 
reconciliations. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days from and after the effective date of this order. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,442) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided March 18, 1966. 


Modification of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such charges up to and including January 31, 
1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on January 26, 1966, continuing in 
effect to and including January 31, 1968, an order issued on Jan- 
uary 24, 1964 (23 A.D. 104), authorizing assessment of the cur- 
rent temporary schedule of rates and charges. 


By a petition filed on February 2, 1966, as amended by a docu- 
ment filed on February 16, 1966, the respondent requested au- 
thority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petition, as amended, and its contents was published in the Fed- 
eral Register on March 3, 1966 (31 F.R. 3351), and, although in- 
terested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition, as amended, be granted, and that the order to be issued 
remain in effect to and including January 31, 1968, unless modi- 
fied or extended by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on February 2, 1966, as amended by 
the document filed on February 16, 1966, and to assess such cur- 
rent schedule, as so modified, during the life of this order. 
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The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become ef- 
fective as soon as possible. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including January 31, 
1968, unless modified or extended by further order before the lat- 
ter date. 


Copies hereof shall be served upon the parties. 


(No. 10,443) 


In re PANOLA COUNTY LIVESTOCK COMMISSION Co., INC. P&S 
Docket No. 3646. Decided March 18, 1966. 


Shippers’ proceeds—Rate schedule—Accounts of sale—Records—Cease and 
desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain the shippers’ proceeds ac- 
count properly, failing to follow the schedule of rates and charges and 
issuing incomplete accounts of sale, and is ordered to keep records that 
fully disclose all transactions in its business under the act. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on February 1, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 
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Respondent filed an answer on February 18, 1966, in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order consent- 
ed to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having its place of business at 
Carthage, Texas, is now and was at all times material herein en- 
gaged in the business of selling in commerce livestock on a com- 
mission basis and is now and was at all times material herein reg- 
istered with the Secretary of Agriculture as a market agency buy- 
ing and selling in commerce livestock on a commission basis. 


2. The livestock auction market known as Panola County Live- 
stock Commission Co., Inc., hereinafter called the stockyard, was 
at all times material herein a posted stockyard subject to the pro- 
visions of the Act. 


3. Respondent, during the month of September 1965, used funds 
received from the sale of livestock consigned to it for sale at the 
stockyard on a commission basis for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock. As of Sep- 
tember 3, 1965, respondent had outstanding checks issued to con- 
signors of livestock, drawn on its custodial bank account, in the 
amount of $53,162.47, and had with which to offset such outstand- 
ing checks, a bank balance in its custodia) account of $.18, current 
proceeds receivable of $25,466.20, plus deposits in transit of $975.- 
94, resulting in a deficit of $26,720.15 in funds available to pay 
shippers’ proceeds. As of September 30, 1965, respondent had out- 
standing checks issued to consignors of livestock, drawn on its cus- 
todial bank account, in the amount of $77,433.91, and had with 
which to offset such outstanding checks, a bank balance in its cus- 
todial bank account of $32,726.73, current proceeds receivable of 
$22,313.99, plus deposits in transit of $5,184.63, resulting in a 
deficit of $17,208.56 in funds available to pay shippers’ proceeds. 
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4, Respondent, at the stockyard, on 16 occasions between Aug- 
ust 24 and October 12, 1965, charged to and collected from consign- 
ors of livestock, selling commission charges in excess of those 
specified in the rate schedule which respondent had filed with the 
Secretary of Agriculture pursuant to section 306(a) of the Act 
(7 U.S.C. 207 (a) ) and which was in effect at the time of the trans- 
actions. 


5. Respondent, at the stockyard, on 6 occasions between Aug- 
ust 24 and October 12, 1965, in connection with the sale of live- 
stock sold on a commission basis issued accounts of sale to the con- 
signors of the livestock, which accounts failed to show the full, 
true and correct names of the purchasers of the consigned live- 
stock. Copies of such accounts of sale became part of respondent’s 
books and records. 


CONCLUSIONS 


By reason of the fact set forth in Finding of Fact 3 herein, re- 
spondent has violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and sections 201.40, 201.41 and 201.42 of the regula- 
tions (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 4 herein, re- 
spondent has violated sections 306(f), 307, and 312(a) of the Act 
(7 U.S.C. 207(f£), 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, re- 
spondent has violated sections 307, 312(a), and 401 of the Act 
(7 U.S.C. 208, 213(a), 221), and section 201.43(a) of the regula- 
tions (9 CFR 201.43(a)). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) using funds re- 
ceived as proceeds from the sale of livestock on a commission basis 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers; (2) failing to maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42); (3) charging, demanding or 
collecting a greater or less or different compensation for stock- 
yard services furnished by it at a posted stockyard than the rates 
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and charges specified in the schedule of rates and charges filed 
with the Secretary of Agriculture and in effect at the time such 
services are furnished; (4) issuing accounts of sale to consignors 


of livestock which accounts fail to show the full, true, and correct 
names of the purchasers of the consigned livestock. 


Respondent shall keep and maintain accounts, records, and mem- 
oranda that fully and correctly disclose all transactions involved 


in its business under the Act, including accounts of sale which 
fully and correctly disclose the full, true and correct names of the 
buyers of livestock sold by respondent on a commission basis and 


all other pertinent information relating to such sales of livestock. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,444) 


In re THE S1oux City Stock YARDS, P&S Docket No. 425. Decid- 
ed March 18, 1966. 


Modification of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such charges up to and including December 
31, 1966. 

Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on January 27, 1966, authorizing 
assessment of the current temporary schedule of rates and charg- 
es to and including December 31, 1966, unless modified or extend- 


ed by further order before the latter date. 


By a petition filed on February 11, 1966, as amended by a letter 
filed on February 18, 1966, the respondent requested authority to 


modify, as soon as possible, the current temporary schedule of 





KELLOGG v. BLOOMFIELD 347 
Cite as 25 A.D. 347 


rates and charges in certain respects, and requested that the cur- 
rent schedule, as so modified, be continued in effect to and includ- 
ing December 31, 1966. Notice of the petition, as amended, and 
its contents was published in the Federal Register on March 3, 
1966 (31 F.R. 3351), and, although interested persons were afford- 
ed an opportunity to indicate a desire to be heard in the matter, 
no interested person notified the Hearing Clerk of a desire to be 


heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 


petition, as amended, be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 


requested in the petition filed on February 11, 1966, as amended 
by the letter filed February 18, 1966, and to assess such current 
schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 


with this order on its effective date, desires to have it become ef- 


fective as soon as possible. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 


effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 

This order shall become effective on the sixth day after its date 


of signature and remain in effect to and including December 31, 
1966, unless modified or extended by further order before the lat- 
ter date. 


Copies hereof shall be served upon the parties. 


(No. 10,445) 


DAVID W. KELLOGG et al. v. BLOOMFIELD LIVESTOCK AUCTION et al. 
P&S Dockets No. 3029 et seq. Decided March 21, 1966. 


Market agency—Failure to remit shippers’ proceeds—Checks—Evidence— 
Existence of partnership 


Where evidence establishes existence and liability of respondent partnership, 
reparation awarded against respondent partners for failure to remit net 
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proceeds of sale of consigned livestock, for negligently lost or injured 
consigned livestock and for trucking charges. Reparation not awarded in 
connection with part of one of the claims nor for a protest fee because of 
lack of evidence. 


Complainants pro se. 
Mr. Theodore T. Ivanchak, of Warren, Ohio, for respondent Norman 


Fitch, 


Respondent Paul Donaldson pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


P. & S. Docket No. 3239 arose in connection with the delivery of 
two calves by the complainant to the Bloomfield Livestock Auc- 
tion a/k/a North Bloomfield Livestock Auction. The calves were 
consigned for sale at auction on a commission basis for the account 
of the complainant. Complainant alleges that one of the calves 
was “lost . . . due to sickness caused by leaving it outside to 
freeze’”’; and the “whereabouts” of the other calf are “not known.” 
Complainant claims the sum of $75. 


The complainant in P. & S. Docket No. 3289 is a trucker who 
claims money alleged to be owed to him “for hauling other peoples 
livestock to the sale.” 


The other proceedings also arose in connection with consign- 
ments of livestock to the Bloomfield Livestock Auction. In each 
case, the livestock was consigned for sale on a commission basis 
for the account of the complainant. The livestock was sold, and in 
purported payment of the net proceeds of sale, checks were issued 
and delivered by the Bloomfield Livestock Auction to the complain- 
ants. All of such checks were dishonored. 


Copies of the complaint in each case were served upon respond- 
ents Fitch and Donaldson, respectively. In each case, copies of the 
investigative report, prepared by the Packers and Stockyards Di- 
vision of the Department and filed in the proceeding pursuant to 
section 202.40 of the rules of practice (9 CFR 202.40), were served 
upon the complainant, upon respondent Fitch and upon respondent 
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Donaldson. No answer was filed by respondent Donaldson in any 
of the proceedings. 


Respondent Fitch filed an answer in each proceeding denying 
that he was a partner, operator or in any manner connected with 
the Bloomfield Livestock Auction. Said respondent also specific- 
ally denied that he transacted any business with the complainants. 
In addition, respondent Fitch requested oral hearing. The instant 
proceedings, and other proceedings in which respondents were in- 
volved, were consolidated for hearing. Oral hearings were held in 
Warren, Ohio on February 1 and May 12, 1965. Respondent Don- 


aldson appeared pro se and respondent Fitch was represented by 
Theodore T. Ivanchak, attorney at law, Warren, Ohio. A brief was 


filed by respondent Fitch. 


FINDINGS OF FACT 


1. Respondents, Paul Donaldson, North Bloomfield, Ohio, and 
Norman Fitch, Kinsman, Ohio, at all times material herein, were 
partners doing business as Bloomfield Livestock Auction and as 
North Bloomfield Livestock Auction. During such times, respond- 
ents, as partners, were engaged in the business of a market agen- 
cy selling livestock on a commission basis in commerce at the 
Bloomfield Livestock Auction stockyard, a/k/a North Bloomfield 
Livestock Auction, in North Bloomfield, Ohio, which at all times 
material herein, was a posted stockyard subject to the provisions of 
the Act, and which will hereinafter be referred to as the stockyard. 


2. The complainants named below severally consigned live- 
stock to respondents for sale at the stockyard on a commission 
basis for their respective accounts. Respondents sold the livestock 
at the stockyard on or about the dates specified below, and failed 
to pay the net proceeds of sale to the complainants named, as fol- 
lows: 


Complainant Date Amount of Net 
1963 Proceeds of Sale 


David W. Kellogg January 10 $ 4.74 
Route 2 January 24 110.75 
Rome, Ohio 
John Keep January 31 160.94 
Dorset, Ohio 


Lee Jasik January 31 1,444.34 
Box 164, Rt. 1 
Bristolville, Ohio 
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Date Amount of Net 
Complainant 1963 Proceeds of Sale 
L. J. Layshock January 31 39.50 
RD No. 1 
Sharpsville, Pa. 
John Larson January 31 86.66 
RFD No. 1, Clay St. 
Jefferson, Ohio 
Reuben M. Schwartz January 31 279.60 
RD 2, Box 39 
Garrettsville, Ohio 
Ralph W. McLaughlin January 31 245.00 
RD No. 2 
Jamestown, Pa. 
James Oros, Sr. January 17 401.08 
RD 2, Box 230 January 31 152.72 
Garrettsville, Ohio 
Henry Prindle January 24 56.08 
RFD No. 1 
East Orwell, Ohio 
Henry L. Lipps January 17 164.50 
RFD No. 1, Box 55 
Kinsman, Ohio 
John Ughrin January 24 69.17 


R. 1, Box 144 
East Orwell, Ohio 


3. On January 31, 1963, at the stockyard, respondents sold a 
cow for the account of John A. Shook, RFD #1, Box 1060, Fowler, 
Ohio. The net proceeds of sale were $171.06. Said complainant 
purchased a calf for $17 from respondents. There remains due and 
owing by respondents to said complainant the balance of the net 
proceeds of the sale of the cow ($154.06). 


4. At the stockyard, on February 7, 1963, Andrew Svec, RFD 
#1, Andover, Ohio, delivered 2 calves to respondents. The market 
value of such calves was $75. The calves were consigned to re- 
spondents for sale on a commission basis for the account of said 
complainant. Respondents did not sell the calves. One calf was 
returned to said complainant in a worthless condition. The animal 
subsequently died. Respondents failed to account to said com- 
plainant for the other calf. 


5. On or about January 31, 1963, Henry S. Detre, Rt. 1, Box 29, 
Southington, Ohio, trucked some livestock to the stockyard. The 
animals were sold by respondents at the stockyard on a commis- 
sion basis. A deduction from the net proceeds of sale was made 
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by respondents. The deduction was designated as the trucking 
charge payable to Henry S. Detre. In this connection, a check for 
$11 was issued and delivered to said complainant by respondents. 
The check was dishonored. 


6. In each proceeding, a complaint was filed within 90 days of 
the accrual of the cause of action involved. 


CONCLUSIONS 


Respondent Fitch stated in his brief: “The only question to be 
determined by these hearings is if Mr. Norman Fitch was in fact 
a partner of Paul Donaldson’s in the operation of the Bloomfield 
Livestock Auction.” At the hearing on February 1, 1965, respond- 
ent Fitch’s attorney asked his client: “One question, Mr. Fitch. 
Were you ever a partner of Paul Donaldson in the operation of the 
Bloomfield Livestock Auction?” The answer was: “No, sir.” Re- 
spondent Fitch’s attorney likewise called his client’s wife as a wit- 
ness and asked: “Was your husband ever a partner in the Bloom- 
field Livestock Auction?” Her answer also was: “No, sir.” Yet, 
prior to the hearing, on January 22, 1963, before a notary public, 
respondent Fitch swore to the truth of the allegations contained in 
an answer filed on January 24, 1963, in the United States District 
Court for the Northern District of Ohio, Eastern Division. It is 
alleged in said answer: 


Now comes the Defendant, Norman Fitch, and for his Answer 
to the Plaintiff’s complaint herein states that his name is 
Norman Fitch, that he resides at Kinsman, Ohio, and that he 
was a partner in a business doing business as the North 
Bloomfield Livestock Auction, North Bloomfield, Ohio. 


Further answering, the Defendant admits that he was and is 
still engaged in the business of buying and selling livestock 
and commerce as a market agency and as a dealer, at a stock- 
yard known as Bloomfield Livestock Auction, North Bloom- 
field, Ohio. 


It might be noted that the attorney who drafted such answer was 
the same attorney who represented respondent Fitch at the hear- 
ing. 


On February 28, 1961, respondents Fitch and Donaldson signed 
a bond reciting in relevant part that Norman Fitch and Paul Don- 
aldson, partners, d/b/a Bloomfield Livestock Auction of North 
Bloomfield, Ohio, as principals, and the Ohio Casualty Insurance 
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Company as surety, are held and firmly bound unto the Director 
of the Ohio Department of Agriculture, as trustee for all persons 
who might be damaged through the breach of such bond. 


The record contains a copy of a statement filed with the Depart- 
ment of Agriculture of the State of Ohio and designated by the 
person preparing such statement as “Ref: Applicant: Bloomfield 
Livestock Auction, North Bloomfield, Ohio. A partnership of Paul 
Donaldson, Mgr. & Norman Fitch. Statement of Assets & Liabili- 
ties of Paul Donaldson of North Bloomfield, Ohio As of April 30, 
1962.” Also filed with the Ohio Department of Agriculture was a 
statement: “Ref: Applicant: Bloomfield Livestock Auction, 
North Bloomfield, Ohio Statement of Assets & Liabilities of the 
Bloomfield Livestock Auction, a partnership, of Paul Donaldson, 
mgr. and Norman Fitch as of April 30, 1962.” Both statements 
were signed by Chester M. Dull, a witness called by respondent 
Fitch at the hearing on February 1, 1965. Mr. Dull was asked: 
“Mr. Dull, as a public accountant did you keep the books of the 
North Bloomfield Livestock Auction?” His answer was: “As of 
September, 1962. I think it was ’62.” 


On August 29, 1962, the Department of Agriculture of the State 
of Ohio issued to Paul Donaldson and Norman Fitch doing business 
as Bloomfield Livestock Auction, a license to engage in the buying, 
receiving, selling, exchanging, negotiating or soliciting the sale, 
exchange or transfer of livestock. 


On September 24, 1962, an order was issued by this Department 
against respondents directing: 


Respondents shall cease and desist from operating as a mar- 
ket agency and dealer in commerce without furnishing and 
maintaining reasonable bonds or their equivalents in conform- 
ity with the act and the regulations thereunder. 


Respondents’ registration under the act is suspended for a 
period of 10 days and thereafter until such time as respond- 
ents comply with the bonding requirements of the act and the 
regulations thereunder. 


Sometime after September 24, an application for registration 
was submitted to this Department on behalf of Paul Donaldson 
jointly with a corporation named Bloomfield Livestock Auction, 
Inc. Thereafter application was made by Paul Donaldson, as presi- 
dent, seeking registration of the Bloomfield Livestock Auction, 
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Inc., alone. However, the partnership business was not taken over 
by the corporation. 


In his brief, respondent Fitch argues that “if there was a part- 
nership then it was terminated by the Cease and Desist Order of 
September 24, 1962.” In support of this argument said respond- 
ent cites § 1775.30(4) (C) of the Ohio Revised Code according to 
which a partnership is dissolved “by any event which makes it un- 
lawful for the business of the partnership to be carried on or for 
the members to carry it on in partnership.” In this particular in- 
stance the business of the partnership, that is, the sale of live- 
stock on a commission basis, was clearly legal. Moreover, it was 
lawful for respondents to carry on such a business as partners. 
The order required only that respondents refrain from doing busi- 
ness without having and maintaining surety bonds or their equiva- 
lents, and that no business be transacted for a period of ten days, 
and thereafter until such bonds or their equivalents were acquired. 


On the basis of the record considered as a whole it is concluded 
that at all times material herein, respondents, as partners, were 
engaged in the business of a market agency at the stockyard. A 
market agency has the duty of remitting to the consignor the net 
proceeds of the sale of consigned livestock (9 CFR 201.43). A 
failure to remit such net proceeds constitutes an unjust practice 
in violation of section 307 of the Act (7 U.S.C. 208). In re Helmer 
Nielsen and Jim Nielsen, 22 A.D. 481 (1963). 


The information contained in an investigative report prepared 
by the Packers and Stockyards Division of the Department and fil- 
ed in a reparation proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40) is considered as evidence where, 
as here, the parties are given an opportunity to submit evidence in 
rebuttal. Tempel v. Nixon, 24 A.D. 840 (1965). Excepting P. & S. 
Docket Nos. 3239 and 3289, the investigative report in each pro- 
ceeding contains a copy of the account of sale issued by the Bloom- 
field Livestock Auction with respect to the sale of the livestock in- 
volved; and a copy of the check issued to the complainant by the 
Bloomfield Livestock Auction in this connection. Such checks 
were returned unpaid by the bank upon which they were drawn 
(The North Bloomfield Banking Company) because there were in- 
sufficient funds on deposit to the account of the Bloomfield Live- 
stock Auction. The complainants in such proceedings have not 
been paid for the livestock consigned by them to the Bloomfield 
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Livestock Auction. In respondent Donaldson’s words: “These 
people have their money coming, and they deserve it.” 


In P. & S. Docket No. 3238, the complainant claims the net pro- 
ceeds of the sale of one cow and one calf. No evidence regarding 
such claim was introduced by complainant. The investigative re- 
port contains a copy of a check to which is attached a bill of sale. 
The check is for $164.50. The bill of sale shows only that one cow 
was sold for $170.43, from which amount a commission of $2.50, 
and expenses for yardage of 0.43 cents and trucking of $3.00 were 
deducted, leaving the sum of $164.50 as the net proceeds of sale. 


Under the circumstances, complainant’s recovery will be limited 
to $164.50. 


Where a trucking charge is deducted by a market agency from 
the net proceeds of the sale of consigned livestock, the market 
agency engages in an unjust practice in violation of the Act if it 
thereafter fails to pay the trucker. Accordingly, respondents will 
be ordered to pay reparation to the complainant in P. & S. Docket 
No. 3289. Daubert v. Fowler Auction Co., 20 A.D. 92 (1961); El 
Paso Livestock v. Tate, 24 A.D. 328 (1965). 


Respondents should also be ordered to pay the complainant in 
P. & S. Docket No. 3239, for the two calves. Blessing v. Daniels 
& Co., 15 A.D. 634 (1956) ; Johnson v. Cattlemen’s Livestock Auc- 
tion, 22 A.D. 380 (1963) ; Gaebler v. Marshall Livestock Commis- 
sion Company, 23 A.D. 65 (1964). 


The complainant in P. & S. Docket No. 3183 included in his 
claim for damages a protest fee of $1.65 allegedly paid by him; 
however, there is no evidence regarding the payment of such fee 
by him. The amount of such fee will be deducted from the sum 
claimed in that proceeding. 


On the basis of all of the foregoing it is concluded that respond- 
ents should be held jointly and severally liable to the complainants 
for the sums claimed by them, with the exceptions heretofore 
noted. Cf. Fehr Baking Co. v. Bakers Union, 20 F. Supp. 691 


(W.D. La. 1937); and Franklinville Realty Co. v. Arnold Con- 
struction Co., 120 Fed. 2d 144 (5th Cir. 1941). 


ORDER 


Within 30 days from the date of this order, respondents Nor- 
man Fitch and Paul Donaldson shall jointly and severally pay as 
reparation to the complainants named below, the sums specified 
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with interest thereon at the rate of 5% per annum, from March 1, 
1963, until paid. 

















Complainant Amount 
David W. Kellogg $ 115.49 
John Keep 160.94 
Lee Jasik 1,444.34 
L. J. Layshock 39.50 
John Larson 86.66 
Reuben M. Schwartz 279.60 
Ralph W. McLaughlin 245.00 
James Oros, Sr. 553.80 
Henry Prindle 56.08 
Henry L. Lipps 164.50 
John Ughrin 69.17 
John A. Shook 154.06 
Andrew Svec 75.00 







Henry S. Detre 
Copies hereof shall be served upon the parties. 







(No. 10,446) 






In re FLOYD J. MOORE. P&S Docket No. 3642. Decided March 21, 
1966. 






Bonding requirements—Suspension of registration—Consent 





Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant until 
he complies fully with the bonding requirements. 





Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 







Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on January 25, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 


States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder by 


the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 
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Respondent filed an answer on February 21, 1966, in which he 
admits the jurisdictiona) allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives ora] hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order consent- 
ed to by respondent be issued. 


FINDINGS OF FACT 


1. The respondent, an individual whose address is Route 2, Box 


102, Bryan, Texas, is now and was at all times material herein en- 
gaged in the business of a dealer buying and selling in commerce 
livestock on his own account, and is now and was at all times ma- 


terial herein so registered with the Secretary of Agriculture. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations was terminated on September 


24, 1965. Respondent by certified letter dated August 26, 1965, 
was informed of such termination date and was further informed 
that he would have to furnish a new bond if he continued to en- 
gage in business as a dealer after such termination date. Re- 
spondent was also so notified by letters dated September 28, Oc- 


tober 18, and November 3, 1965. Notwithstanding such notices, 


respondent has continued to engage in the business of buying and 
selling livestock on his own account at Bode Livestock Commission 
Company, Bryan, Texas, a posted stockyard subject to the provi- 


sions of the Act, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 


spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). Inasmuch as complainant has recommended that 


the order consented to by respondent be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 


commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
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able bond or its equivalent, as required by the Act and the regu- 
lations thereunder. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements of the Act and the 
regulations. When respondent has complied fully with the bond- 
ing requirements of the Act and the regulations, a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,447) 


In re CAPITOL PACKING COMPANY, DAVE AVERCH, MEYER AVERCH, 
FRYER AND STILLMAN, INC., GEORGE WEISBART, IRVIN WEISBART, 
AND SOL FELSEN, AL COOPER, AND MOREY M. MILLER, d/b/a 


FARMERS LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2441. Decided March 24, 1966. 


Packer—“Drydocking”—Market agency—Loans to packer—Separate sale of 
top loads—Cease and desist—Supplemental order 


Capitol Packing Company is ordered to cease and desist from borrowing 
money from a market agency or partner thereof from whom substantial 
quantities of consigned livestock are purchased and from “drydocking” 
market agencies or other sellers of livestock, the market agency partners 


(Farmers Livestock Commission Company) and the successor corpora- 
tion are ordered to cease and desist from refusing to sell top loads of 
steers separately, and market agency partner Morey M. Miller is order- 


ed to cease and desist from lending money to a packer who purchases 
substantial quantities of consigned livestock from the market agency. 


Mr. Harold M. Carter for complainant. 
Mr. William R. Korer, of Denver, Colo., for respondent Capitol Packing 


Company. 
Mr. V. G. Seavy, of Denver, Colo., for respondents Farmers Livestock 
Commission Company, Farmers Livestock Commission Company, Inc., 


and Morey M. Miller. 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), was ap- 
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pealed to the United States Court of Appeals for the Tenth Cir- 
cuit, which remanded it for further administrative proceedings in 
accordance with the opinion and judgment of the Court. See 
Capitol Packing Company v. United States, 350 F.2d 67 (10th 
Cir. 1965). Representatives of complainant and the affected re- 
spondents, pursuant to our request, have engaged in negotiations 
in an attempt to reach agreement on the order to be issued herein. 
On March 22, 1966, the pertinent parties filed a recommendation 
that a proposed order be issued in this proceeding. Such an order 


should be issued. 


Accordingly, the order contained in the Decision and Order 
Upon Reconsideration, issued November 18, 1963, in this proceed- 


ing is hereby rescinded as to the remaining respondents herein 


and the following order shall constitute the final order terminating 
this proceeding as to them. 


ORDER 


Respondent Capitol Packing Company, its officers, agents, and 
employees, directly or indirectly, shall cease and desist from: 





Borrowing, or causing the borrowing of, money from a 
market agency from whom substantial quantities of con- 
signed livestock are purchased in commerce, or its owners, 
officers, or employees; 


Subjecting any market agency or other seller of livestock 
to any undue or unreasonable prejudice or disadvantage 
by refusing, without reasonable cause, to negotiate for the 
purchase of livestock offered for sale by such market agency 
or other seller. 


Respondents Sol Felsen, Al Cooper, and Morey M. Miller, doing 
business as Farmers Livestock Commission Company and Farm- 
ers Livestock Commission Company, Inc., and their officers, agents 
and employees, shall cease and desist, directly or indirectly, from 
failing or refusing to sell at the stockyard their top loads of 
steers separately and on their merits. 


Respondent Morey M. Miller shall cease and desist, directly or 
indirectly, from lending money to a packer who purchases sub- 
stantial quantities of consigned livestock from a market agency 
in which Morey M. Miller owns any interest, or to such packer’s 
owners, officers, employees, or affiliates. 
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This order shall become effective April 1, 1966, and copies 
hereof shall be served upon the remaining parties herein. 


(No. 10,448) 


In re THE SAINT JOSEPH STOCK YARDS. P&S Docket No. 298. 
Decided March 24, 1966. 


Modification of rates and charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 

Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on February 18, 1965 (24 A.D. 
196), authorizing assessment of the current temporary schedule 
of rates and charges to and including May 1, 1967, unless modified 
or extended by further order before the latter date. 


By a petition filed on February 8, 1966, the respondent re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects, and 
requested that the current schedule, as so modified, be prescribed 
to be in effect until modified by further order. Notice of the 
petition and its contents was published in the Federal Register 
on March 8, 1966 (31 F.R. 3351), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, except that the order to be issued provide 
that it shall remain in effect to and including May 1, 1967, unless 
modified or extended by further order before that date. 
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Since the parties are agreed with respect to the modifications 
of the schedule of rates and charges, the respondent is authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on February 8, 1966, and to assess 
such current schedule, as so modified, during the life of this order. 


























The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including May 1, 1967, 
unless modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,449) 





In re MARKET AGENCIES AT KANSAS CiITy Stock Yarps. P&S 
Docket No. 311. Decided March 25, 1966. 


Modification and continuation of rates and charges 





Respondents are authorized to modify their current schedule of rates and 
charges as requested and to assess such current schedule as so modified 
up to and including April 30, 1968. 


*, J. Robert Franks for Packers and Stockards Division, Consumer and 
Marketing Service. 
Respondents pro se. 












Decision by Thomas J. Flavin, Judicial Officer 


ORDER 





This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on February 24, 1966, con- 
tinuing in effect to and including April 29, 1966, an order issued 
on October 29, 1959 (18 A.D. 1168), which as modified by an 
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order issued on January 22, 1962 (21 A.D. 32), authorizes assess- 
ment of the current temporary schedule of rates and charges. 


On February 17, 1966, a petition was filed on behalf of the 
respondents requesting, in part, authority to modify, as soon as 
possible, the current temporary schedule of rates and charges in 
certain respects, and requesting that the current schedule, as so 
modified, be continued in effect for a period of at least 2 years. 
Notice of the petition and its contents was published in the Federal 
Register on March 11, 1966 (31 F.R. 4307), and, although in- 
terested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the portion of respondents’ petition in which respondents request 
that the current temporary schedule of rates and charges be 
modified in certain respects and that such schedule, as so modified, 
be continued in effect for a period of at least 2 years be granted. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on February 17, 1966, and to 
assess such current schedule, as so modified, during the life of 
this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become ef- 
fective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including April 30, 
1968, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,450) 


CAMERON LIVESTOCK AUCTION v. ABBEVILLE COMMISSION COM- 
PANY AND IRA PACK, JR. P&S Docket No. 3467. Order issued 
March 14, 1966. 














LIST OF DECISIONS REPORTED 


MARCH 1966 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


ADOLPH AND CERESIA PRODUCE Co. INC. v. Cox PRODUCE. 
PACA Docket No. 2-83. Default order 


ANDERSON FEED & PRODUCE Co. v. RIO BRAVO PRODUCE INC. 
PACA Docket No. 2-56. Default order 


BAKER PRODUCE v. DIAMOND “D” PACKAGING Co. PACA 
Docket No. 2-74. Default order 


BELL CiTy BRANDS, LIMITED v. WESTERN TOMATO GROWERS 
& SHIPPERS, INc. PACA Docket No. 9884. F.o.b. sale 
—Suitable shipping condition—Adjusted price—Dis- 
missal 


BOEHMER, INC. v. Rio BRAvo Propucg, INc. PACA Docket 
No. 2-79. Default order 


C. A. Powers & Co. v. DEwiTtt HOWELL PropUcE Co. PACA 
Docket No. 2-64. Default order 


CHEROKEE PACKING COMPANY v. DAMI BROTHERS. PACA 
Docket No. 9922. Breach of warranty for particular 
purpose—Damages 


CHILD Bros., INc. v. LOWELL J. SCHY COMPANY. PACA 
Docket No. 9382. Petition for reconsideration, rehear- 
ing, etc., dismissed 


CLARK PRODUCE Co. v. LYNN JOSEPHSON PropUCE. PACA 
Docket No. 9772. Agency by estoppel—Apparent au- 
thority vaeerae 


COLORADO POTATO GROWERS EXCHANGE v. FARMERS MARKET. 
PACA Docket No. 2-66. Default order 


CONTINENTIAL PRODUCE, INC. v. BEN LITOWICH & SON. 
PACA Docket No. 9631. Dismissal—Motion of parties 


D. W. FiIncH Prop v. RICHARD L. WHITTAKER. PACA 
Docket No. 2-76. Default order 


De LISLE PRODUCE Co. v. CAPITOL FRUIT COMPANY. PACA 
Docket No. 2-75. Default order . 


FLORIDA VEGETABLE SALES v. JOE MORELLO & Sons. PACA 
Docket No. 9908. Contract of sale—Failure to prove 
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Perishable Agricultural Commodities Act, 1930—Cont. 


GARWOOD JOHNS PRODUCE, INC. v. B. LATCHMAN Co., AND L. 
GILLARDE SONS COMPANY. PACA Docket No. 9700. No- 
vation—Accord and satisfaction—Not established— 
Acceptance—Liability—Failure to disclose 


GONZALES PACKING Co. v. HARRY H. PricE & SON and/or 
MILLS BROKERAGE Co., INc. PACA Docket No. 9861. 
Extent and scope of protection agreement—Authority 
of broker 


GRIFFIN & BRAND OF MCALLEN, INC. v. BOLER FrRuIT & 
VEGETABLE COMPANY. PACA Docket No. 9721. Admis- 
sion of liability—Claim for setoff not established 


GROWERS SEED & FERTILIZER COMPANY v. ELIAS & FIOL, 
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CLARK PRODUCE Co. v. LYNN JOSEPHSON PrRoDUCE. PACA Docket 
No. 9772. Decided March 4, 1966. 


Agency by estoppel—Apparent authority 





Where respondent permitted another, his son, to use business premises, 
respondent is estopped from denying relationship of principal and agent 
and is liable for produce purchased in his name and accepted at his 
place of business. 


Mr. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 
Daniel & Gatchel, Payette, Idaho, for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
the shipment of a partial truckload of oranges in interstate com- 
merce. 

























A copy of the formal complaint was served upon respondent, and 
a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer denying the exis- 
tence of any contract with complainant, and requesting oral hear- 
ing. Since the amount involved does not exceed $1,500, respond- 
ent’s request was denied and the issues are submitted under the 
shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to such procedure, verified opening, answering 
and reply statements were filed, and complainant filed a brief. 
Respondent subsequently filed a petition to reopen, in order to in- 
troduce new evidence, and complainant filed objections thereto. 
It was ruled that this petition complied with all of the require- 
ments set forth in the applicable rule of practice (7 CFR 47.24 
(b)), and the petition to reopen was granted. The new matter, 
consisting of the affidavit of Jon Josephson, was received into evi- 
dence and the parties were afforded a further opportunity to file 
briefs, though none was filed. 
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FINDINGS OF FACT 


1. Complainant is a partnership, composed of Richard Ralph 
Clark and Max Lawrence Johnson, doing business as Clark Pro- 
duce Co., whose address is 336 East Madison Street, Phoenix, 
Arizona. 


2. Respondent is an individual, Lynn Josephson, doing business 
as Lynn Josephson Produce, whose address is P. 0. Box 579, Pay- 
ette, Idaho. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. Prior to or on December 1, 1964, Jon Josephson, identifying 
himself as Lynn Josephson, called John A. Dixon Produce Com- 
pany of Phoenix, Arizona, to order produce. A Mr. Haynes took 
the order on behalf of the John A. Dixon Produce Company and 
arranged to call back in confirmation. After ascertaining that 
Lynn Josephson’s credit rating was good, Mr. Haynes called the 
business telephone number of Lynn Josephson Produce to confirm 
the sale. The call was answered by Jon Josephson, who completed 
the sale. In answering this telephone call Jon Josephson identified 
himself as Jon Josephson, and offered his own services, stating 
that Lynn Josephson was out. 


4. On or about December 10, 1964, in the course of interstate 
commerce, complainant sold to respondent, by oral contract, 134 
cartons of Navel oranges at $2.75 per carton, for a total contract 
price of $368.50, f.o.b. Phoenix, Arizona. 


5. The contract set forth in Finding 4 above, was negotiated by 
John A. Dixon Produce Company, acting as agent for complainant 
herein, and the order was telephoned by Jon Josephson, who iden- 
tified himself as Lynn Josephson Produce. 


6. On December 10, 1964, complainant shipped the oranges call- 
ed for by the contract, in a Willis Shaw truck, from Phoenix, Ari- 
zona, to respondent in Payette, Idaho. This shipment was accom- 
panied by produce sold to respondent by John A. Dixon Produce 
Company and by William B. Hubbard. 


7. Upon arrival at destination, the shipments were accepted by 
Jon Josephson, and disposed of by him, as also were two similar 
shipments from California produce firms. 


8. The actions of Jon Josephson, as related herein, were not au- 
thorized by Lynn -Josephson Produce, nor were they performed 
with the consent of Lynn Josephson Produce. 
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9. No part of the agreed purchase price of $368.50 for this ship- 
ment has been paid to complainant. 


10. The formal complaint was filed on March 16, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent denies all knowledge of and liability for the trans- 


action which forms the basis of the complaint in this proceeding. 
Complainant, however, seeks to hold respondent liable as a prin- 
cipal for the contract price of this shipment of oranges on the 
theory of estoppel, or agency by apparent authority, citing Sec- 
tions 8B and 27, respectively, of the Restatement of the Law of 
Agency, in support of its position. Complainant quotes these sec- 
tions from the footnote to The G. Fava Fruit Co. v. Parkhill Pro- 
duce Company and/or Frank Fernandez, 19 A.D. 928, at 933, as 
follows: 


“Id., § 27: ‘Creation of Apparent Authority: General Rule: 
... [A]pparent authority to do an act is created as to a third 
person by written or spoken words or any other conduct of the 
principal which, reasonably interpreted, causes the third per- 
son to believe that the principal consents to have the act done 
on his behalf by the person purporting to act for him.’ 


“TId., § 8 B: ‘Estoppel—Change of Position: 


“(1) A person who is not otherwise liable as a party to a 
transaction purported to be done on his account, is neverthe- 
less subject to liability to persons who have changed their 
positions because of their belief that the transaction was en- 
tered into by or for him, if 


“(a) he intentionally or carelessly caused such belief, 


“(b) knowing of such belief and that others might change 
their positions because of it, he did not take reasonable steps 


to notify them of the facts.” 


A review of the facts shows that respondent left his son in pos- 
session of the business premises while he himself was absent. 
Finding of Fact No. 3 emphasizes this feature of the case, and re- 
veals circumstances which give rise to a presumption of agency 
relationship, for the reason that “one who answers a telephone 
call from the place of business of the person called for, and 
undertakes to respond as his agent, is presumed to have au- 
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thority to speak for him in respect to the general business there 
carried on and conducted.” New York Life Ins. Co. v. Silverstein, 
53 F. 2d 986, 988. The application of this principal of law is par- 
ticularly appropriate in the field of produce transactions because 
this industry commonly relies upon oral contracts made by long- 
distance telephone. We have followed this principle in Tri-State 
Sales Agency v. Palmetto Fruit & Produce Company, 14 A.D. 
1140, wherein we stated: “It would appear that since Claude 
Jones answered respondent’s telephone when complainant called, 
complainant could assume that Jones was acting as agent for the 
respondent.” Thus John A. Dixon Produce Company, in negotiat- 
ing this contract for complainant, was justified in assuming that 
Jon Josephson was the agent of Lynn Josephson Produce, and that 
it was contracting with Lynn Josephson Produce as principal, by 
reason of the actions of Lynn Josephson in allowing his son to have 
possession of the business premises of Lynn Josephson Produce 
while Lynn Josephson was absent, thereby causing third persons 
to believe that Lynn Josephson Produce consented to have the acts 
done on its behalf by Jon Josephson. By the application of Section 
27 of the Restatement of the Law of Agency, this conduct of Lynn 
Josephson created apparent authority in Jon Josephson to act as 
agent for Lynn Josephson Produce. 


The evidence indicates, in addition, that respondent must have 
allowed Jon Josephson complete freedom in using the business 
premises of Lynn Josephson Produce. The invoice for this ship- 
ment specifies Lynn Josephson Produce, Payette, Idaho, as the 
destination of the goods, and the affidavit of Jon Josephson states 
that he received and accepted them, and also received and accept- 
ed shipments from other firms. Jon Josephson states that Lynn 
Josephson Produce had no knowledge of these activities. How- 
ever, it is clear that in the exercise of ordinary care, Lynn Jos- 
ephson should have known that these shipments were arriving at 
his place of business and were being disposed of by his son. It is 
inconceivable that activities on this scale could have escaped the 
notice of a reasonably prudent businessman. Since complainant 
changed his position in reliance on his belief that Lynn Josephson 
Produce, which had a good credit rating, was the buyer, and com- 
plainant’s belief was caused by respondent’s lack of care in super- 
vising activities carried on at his place of business, it follows that 
respondent is also liable to complainant by the application of Sec- 
tion 8B of the Restatement of the Law of Agency. By reason of 








370 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 370 


the foregoing this case is clearly distinguishable from Joseph 
Souza Wholesale Produce v. Lynn Josephson Produce and/or 
Treasure Valley Produce, PACA Docket No. 9845, decided Febru- 
ary 8, 1966. 


We determine, therefore, that respondent’s failure to pay to 
complainant, $368.50, the sum due in respect of the transaction on 
which this complaint is based, is in violation of section 2 of the 
act. Complainant should be awarded $368.50, with interest, as 
reparation. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $368.50, with interest thereon at 
the rate of 5 percent per annum from January 1, 1965, until paid. 


The facts and circumstances as set forth shall be published. 


Copies of this order shall be served upon the parties. 


(No. 10,452) 


GARWOOD JOHNS PRODUCE, INC. v. B. LATCHMAN Co., and L. GIL- 


LARDE SONS COMPANY. PACA Docket No. 9700. Decided March 
4, 1966. 


Novation—Accord and satisfaction—Not established—Acceptance—Liability 
—Failure to disclose 


Where purchase and sale and acceptance by diversion established, respond- 
ent buyer liable for balance due on such transaction which was not made 
a part of separate consignment contract. Acceptance by seller of check 
“in full payment” in connection with consignment transactions not ac- 
cord and satisfaction with respect to sale transaction even if sale trans- 
action is considered to have been made a part of consignment transac- 
tion due to failure to disclose material facts. No cause of action is 
found against respondent Gillarde and complaint against this respondent 
is dismissed. 

Mr. Earl G. Strohl, of Phoenix, Ariz., for complainant. 
Mr. LeRoy W. Gudgeon, of Chicago, IIl., for respondents. 
Mr. John S. Griffin and Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 

















GARWOOD JOHNS v. LATCHMAN 371 
Cite as 25 A.D. 370 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed November 2, 1964, complainant is seek- 
ing reparation against respondents, in the alternative, in the 
amount of $4,264.44 which is alleged to be the balance due on the 
purchase price of six cars of cantaloupes sold to respondent Latch- 
man. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent Latchman on 
December 21, 1964, and upon respondent Gillarde on December 
19, 1964. On December 21, 1964, a copy of the report of investi- 
gation was served upon complainant. Respondents filed answers 
in February 1965, admitting the alleged contract, but denying 
liability. 

Respondents requested oral hearings, which were held at Phoe- 
nix, Arizona, on May 25, 1965, and at Chicago, Illinois, on Sep- 
tember 8, 1965. All parties were represented by counsel at the 
Phoenix hearing, but only respondents were represented by coun- 
sel at the Chicago hearing. At Phoenix, two witnesses appeared 
for complainant and two for respondents. And at Chicago, the 
same two witnesses appeared for respondents, but none for com- 
plainant. Both sides filed briefs. 


FINDINGS OF FACT 


1. Complainant, Garwood Johns Produce, Inc., is a corporation 
whose address is P. O. Box 778, Glendale, Arizona. 


2. The first respondent is an individual, Belle Latchman, doing 
business as B. Latchman Co., who address is 3424 East Camelback 
Road, Phoenix, Arizona. At the time of the transactions involved 
herein, this respondent was licensed under the act. 


3. The second respondent, L. Gillarde Sons Company, is a cor- 
poration whose address is 2840 South Ashland Avenue, Chicago, 
Illinois. At the time of the transactions involved herein, this re- 


spondent was licensed under the act. 


4. In June 1964, in the course of interstate commerce, com- 
plainant sold to respondent Latchman six carloads of cantaloupes 


for invoice prices totaling $14,921.60, f.o.b. Ligurta, Arizona, for 
shipment to this respondent at Kansas City, Missouri. 
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5. Pursuant to the foregoing contracts, complainant shipped 
from Ligurta, Arizona, to respondent Latchman at Kansas City, 
Missouri, six carloads of cantaloupes, as follows: 


Car No. 





Date of Shipment Invoice Price 


PFE 5981 June 19, 1964 $ 2,316.40 
PFE 5097 June 23, 1964 2,622.00 
PFE 47522 June 24, 1964 2,316.40 
ART 32520 June 26, 1964 2,575.60 
PFE 5868 June 26, 1964 2,515.60 
MDT 13309 June 27, 1964 2,575.60 

$14,921.60 


6. Respondent Latchman accepted delivery of all six of the 
shipments by diverting them from Kansas City to other destina- 
tions, one car, PFE 47522, having been diverted to Philadelphia, 
Pennsylvania. Complainant has been paid or given credit for 
$10,657.16 on account of these shipments, leaving a balance of 
$4,264.44 due complainant from respondent Latchman. 


7. On June 8, 1964, respondent Latchman advanced $5,000 to 
complainant under an agreement providing that complainant 
would ship ten carloads of cantaloupes to respondent Gillarde at 
Chicago, Illinois, for handling on consignment, $500 to be deducted 
from the proceeds of each shipment to apply against the advance, 
plus a 10% commission. On June 15, 1964, respondent Latchman 
advanced another $5,000 to complainant, under a similar agree- 
ment for another ten carloads of cantaloupes to be handled on con- 
signment. At this time complainant agreed to employ L. Gillarde, 
Jr., President of L. Gillarde Sons Company, as a salesman in com- 
plainant’s Yuma office, and pay him 5¢ per carton or crate commis- 
sion on the total tonnage of cantaloupes shipped by complainant 
from acreage located in Wellton, Arizona, and the Dome Valley 
of Yuma, Arizona. On June 26, 1964, respondent Latchman ad- 
vanced complainant $2,400, and on July 3, 1964, an additional 
$2,400, or total advances of $14,800 in connection with the fore- 
going two contracts. Respondent Latchman, by agreement with 
respondent Gillarde, was to receive, and did receive, one-half of 
the commissions on the cars shipped under the 20-car contracts, 
and 2¢ of the 5¢ commission on the total number of cartons or 
crates shipped by complainant. 


8. During the period June 8, 1964, to July 7, 1964, complainant 


shipped 14 carloads of cantaloupes to apply against the 20-car 
contracts. 
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9. On July 30, 1964, respondent Gillarde furnished complainant 
a “Schedule of Account Sales” covering the “20 car Gillarde- 
Latchman Deal,” which listed the car numbers and net proceeds of 
the 14 carloads of cantaloupes shipped under the 20-car contracts, 
and also the six carloads sold by complainant to respondent Latch- 
man. The net returns, on a consignment basis, of the six carloads 
was shown as $10,657.16. There was deducted the $14,800 ad- 
vanced by respondent Latchman, advances made by respondent 
Gillarde, and commission on 109,152 cartons of 5¢ per carton. 
The balance due complainant was shown as $3,136.36. A check 
in that amount, issued by respondent Gillarde, was sent with the 
accounting. The following was typed on the reverse side of the 
check: “In full settlement of 20 car deal with L. Gillarde Sons 
Co. and Belle Latchman.” Before the check was cashed it was 
endorsed by complainant as follows: “Garwood Johns Produce 
Co., Inc. by Garwood L. Johns. This check is accepted as partial 
payment of deal with L. Gillarde Sons Co. and Belle Latchman.” 


10. The formal complaint was filed November 2, 1964, which 
was within 9 months after the accrual of the causes of action. 


CONCLUSIONS 


There is no question but that complainant sold six carloads of 
cantaloupes to respondent Latchman, at f.o.b. prices, for shipment 
to Kansas City, and that complainant shipped the cars to that 
point. While respondents deny in their answers that the ship- 
ments were accepted, we have no hesitancy in finding, from the 
evidence, that they were accepted. By acceptance, respondent 
Latchman became liable for the invoice prices, subject to her 
right to claim damages for any breaches of the contracts on the 
part of complainant. From the evidence that has been presented, 
we have no basis for concluding that any of the shipments failed 
to meet contract requirements. It should be noted that Kansas 
City was the destination specified in the contracts. The warranty 
of suitable shipping condition would not ordinarily apply beyond 
that point, and there is no evidence to establish the condition of 
any of the cantaloupes at Kansas City. It is clearly established 
that the total purchase price of the six shipments was $14,921.60, 
and that $10,657.16 has been paid or credited, leaving a difference 
of $4,264.44 which complainant is seeking to recover in this pro- 
ceeding. 
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The defense asserted by respondents is that any liability they 
may have had to complainant in connection with the six cars was 
extinguished by an accord and satisfaction, resulting from the 
cashing of the check for $3,136.36 by complainant. This check 
was tendered as full settlement of the 20-car deal, and if these 
six cars were a part of the 20-car deal there would be merit to re- 
spondents’ argument. By the same token, if they were not a part 
of that deal the cashing of the check would have no relevancy to 
the question of liability in connection with the six cars. We pro- 
ceed, then, to the question whether the six cars were, by subse- 
quent agreement, made a part of the 20-car deal. 


Respondent Latchman testified that the 20-car deal was sup- 
posed to be completed by July 1, but that up to July 7 only 14 
cars had been delivered; that on July 7 she called complainant’s 
Yuma office and Gene Oswalt, identified as complainant’s sales 
manager, answered the telephone; that she told Oswalt she wanted 
the 20-car deal terminated by putting the six cars sold to her in 
with the 14 consigned cars that been shipped, which would make 
the 20 cars; that Oswalt said he would have to take it up with 
Mr. Johns; and that later in the day Oswalt and L. Gillarde, Jr. 
called her to say that Mr. Johns “would throw the six cars in with 
the fourteen and that would clean me up.” She testified that she 
asked for written confirmation and received a telegram and a 
letter, both of which were introduced in evidence. The telegram, 
dated July 8, 1964, signed Garwood Johns Co., reads as follows: 


“This will confirm our phone conversation concerning PFE 
43687 ART 32520 MDT 13309 PFE 5981 PFE 47522 PFE 
5097 PFE 5868 originally sold you and are now to be con- 
verted into a consignment basis and treated as part of our 
twenty car deal with you and L Gillarde Sons Co” 


The letter, on the stationery of Garwood Johns Produce, Inc., 
dated July 7, 1964, signed D. L. Minard, reads as follows: 


“Per our Telecon these cars will be handled by P. Gillarde. 


Lot Car No. 
CA-6 PFE 5981 
CA-27 PFE 5097 
CA-32 PFE 47522 
CA-60 PFE 5868 
CA-61 ART 32520 


CA-65 MDT 13309” 
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In a letter dated September 9, 1964, which is Exhibit No. 3 to 
the report of investigation, L. Gillarde, Jr. made the following 
statements: “During the time these cars [not including PFE 
47522] were intransit or in Chicago, Mr. Garwood Johns advised 
me to take these six cars and apply them to the twenty car deal 
that he had with L. Gillarde Sons Co. A wire was sent to Miss 
Latchman to that effect. . .” At the Phoenix hearing Mr. Gillarde 
testified in part as follows: 


< 


oR DOD DM 


' 8 ef 


“Q. ...0on July 7 what, if anything, occurred between 
yourself, Mr. Garwood Johns and Mr. Gene Oswalt, to your 
recollection? 


“A. Mr. Oswalt said that Belle Latchman had called and 
she was raising all kinds of trouble on account of that car 
in Philadelphia. She wanted to cancel the deal and take any 
further cars on a consignment basis. 


“Q. And was this in the presence of Mr. Garwood Johns? 
“A. Yes, sir. 
“Q. What did you say at that time to Mr. Garwood Johns? 


“A. I said, what do you want to do, Gar? He said—Well, I 
can’t repeat some of the language, but he said to tell her— 


“Q. (interposing) We may as well hear it now. 

“A. I would rather not. 

“Presiding Officer: Let’s not go into that unless we have to. 
“Mr. Gudgeon: All right. 


“The Witness: But he used some harsh language and said to 
tell her to take the six cars back, forget it, cancel it, put them 
in your 20-car deal. That’s just we did. [sic] 


“Q. All right. Did you have a call or did you call Miss 
Latchman on July 7 to your recollection? 


“A. I believe she called in the afternoon. 


“Q. Who was on the telephone? Were you on the telephone 
or was Mr. Oswalt or were both of you? 


“A. Both of us. 
Q. What did you say to her and what did she say to you? 
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“A. I said, all right, forget the six cars, we’re going to cancel 
them and it will go in and be entered as a part of the 20-car 
deal.” 


As to the telegram quoted above, Gillarde testified that it was 
typed by Oswalt but that he (Gillarde) took it to the telegraph 
office. 






Garwood Johns, testifying for complainant, answered “No” to 
the question: “After those cars were shipped and invoiced to Belle 
Latchman, did you tell L. Gillarde, Jr., those sales could be can- 
celled and his company could sell the cantaloupes for your ac- 
count? At another point in his testimony he stated: “. . . she 
bought six cars. At no time did I give anybody any permission 
for her to take these cars over to Gillarde for his account for 
consignment. Those six cars she was to pay cash for, the cash 
she bought them for, and that cash account was to be applied 
against the indebtedness.” 


From all the evidence on the point, of which the above con- 
stitutes only brief excerpts, we conclude that Garwood Johns did 
not authorize conversion of the contracts of sale of the six cars 
to contracts of consignment and making these shipments a part 
of the 20-car deal. We would add that even if Mr. Johns did agree 
to such an arrangement, complainant would not be bound thereby 
for the reason that respondents withheld material facts which 
they were under a duty to disclose. On July 7, 1964, the date of 
the alleged agreement, five of the six cars, excluding PFE 47522, 
were not “intransit or in Chicago,” as stated by Mr. Gillarde in 
his letter of September 9, 1964, quoted above, or “rolling to me” 
or “had not arrived yet,” as stated in the testimony of Miss Latch- 
man. To the contrary, it appears from accountings prepared by 
L. Gillarde Sons Company, copies of which were attached to the 
complaint and introduced in evidence at the hearing, that four of 


the five cars had been sold prior to July 7, 1964, as indicated in the 
following table: 





Car No. Date Shipped Date Sold 
PFE 5981 6/19/64 6/24/64 
PFE 5097 6/23/64 6/26/64 
ART 32520 6/26/64 7/2/64 
PFE 5868 6/26/64 7/9/64 


MDT 13309 6/27/64 





7/3/64 








The returns had not been favorable and it was obvious, on July 7, 
that respondent Latchman was faced with a substantial loss on her 
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purchase of these cars. It would tax our credulity to believe that 
Mr. Gillarde did not have actual knowledge of these sales or that 
Miss Latchman was not fully informed. Yet, according to Mr. 
Gillarde’s own statement, all he said to Mr. Johns was: “What do 
you want to do, Gar?”; no intimation that he told Johns four of 
the cars had been sold at a loss, that another car (PFE 5868) 
was unsold 11 days after shipment, and that the effect of convert- 
ing the sales contracts to consignment would be to have complain- 
ant assume a loss that had already been sustained by respondent 
Latchman, plus an additional loss that was imminent, for none of 
which complainant had any responsibility. Nor is there any sug- 
gestion that Miss Latchman told Gene Oswalt some or all of the 
cars, not including PFE 47522, had been sold at a loss when she 
asked that the sales be converted to consignments. The reason she 
gave for wanting to make the change in the contracts was that 
she was “worried about the money,” presumably the $14,800 she 
had advanced to complainant. But the fact is she owed complain- 
ant more than that amount for the six cars and, in addition, she 
and her partner, respondent Gillarde, had received 14 cars on 
which no payment had been made. 


It should be noted here that on July 7 Mr. Gillarde was acting 


in three different capacities: first, he was an employee of com- 
plainant; second, he or the company of which he was President 
was a partner with respondent Latchman in the 20-car deal; and, 
third, he or his company had acted or was acting as a broker for 
the purpose of selling some or all of the six cars purchased from 
complainant by respondent Latchman. 


There remains the question whether a separate agreement was 
made with respect to car PFE 47522, the car that went to Phil- 
adelphia. Miss Latchman testified at Phoenix that the buyer in 
Philadelphia rejected this car on July 1 because of poor condition 
on arrival, whereupon she called complainant’s “office in Yuma 
and told the sales manager there that the car arrived poorly and 
he said that Mr. Holt should handle it with [sic] the account of 
Garwood Johns.” On cross-examination she was unable to recall 
whether she talked to Mr. Gillarde or Mr. Oswalt, but thought it 
was Mr. Oswalt. Testifying later, at the Chicago hearing, she 
stated that she called complainant’s Yuma office on July 7, spoke 
to Mr. Oswalt, reminded him that “‘he himself had agreed that Mr. 
Holt would handle it... ,” referring to car PFE 47522, and then 


went on to propose making the six cars a part of the 20-car deal. 
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Mr. Gillarde’s version of this matter is somewhat different. He 
testified, as quoted above, that Mr. Oswalt had told him and Mr. 
Johns on July 7 that Miss Latchman had called and “was raising 
all kinds of trouble on account of that car in Philadelphia.” This 
would indicate that no agreement concerning the car had been 
made prior to July 7. Mr. Gillarde also testified that between July 
1 and July 7 he discussed the handling of the car with Miss Latch- 
man; that “she wanted the car to be held on consignment by Mr. 
Holt”; that he “didn’t agree to it personally,” but said he “would 
have to take it up with Mr. Johns”; and then was asked whether 
“the final wind-up was that it would be equated with the over-all 
20 car deal,” to which he replied, “That’s correct.” But in his 
jetter of September 9, 1964 (Exhibit No. 3 to the report of inves- 
tigation), Mr. Gillarde stated: “The first car arrived in Phila- 
delphia and was rejected by the customer Thomas J. Holt Co. ac- 
count condition and quality. I advised Miss Latchman to have the 
Holt Co. handle the car on consignment and to do the best possi- 
ble.” The implication is that this took place on or about July 1. 
We conclude that there was no separate agreement under which 
ear PFE 47522 would be handled on consignment for the account 


of complainant. 


The failure of respondent Latchman to pay complainant the 
balance of $4,264.44 due on the six carloads of cantaloupes is in 


violation of section 2 of the act. Reparation in that amount, plus 


interest, should be awarded to complainant against respondent 
Latchman. 


No cause of action is found against respondent Gillarde, so the 
complainant as to this respondent should be dismissed. 


ORDER 


Within 30 days from the date of this order, Belle Latchman, 
doing business as B. Latchman Co., shall pay to complainant, as 


reparation, $4,264.44, with interest thereon at the rate of 5 per- 
cent per annum from August 1, 1964, until paid. 


The complaint against L. Gillarde Sons Company is dismissed. 


Copies hereof shall be served upon the parties. 





HUBBARD v. JOSEPHSON 
Cite as 25 A.D. 379 


(No. 10,453) 


WILLIAM B. HUBBARD v. LYNN JOSEPHSON PRODUCE. PACA Dock- 
et No. 9755. Decided March 4, 1966. 


Agency by estoppel—Apparent authority 

Where respondent permitted another, his son, to use business premises, re- 
spondent is estopped from denying relationship of principal and agent 
and is liable for produce purchased in his name and accepted at his 
place of business. 

. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 

Daniel & Gatchel, Payette, Idaho, for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricu}- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in connection with transactions involving 


the shipment of two truckloads of lettuce in interstate commerce. 


A copy of the formal complaint was served upon respondent, and 
a copy of the Department’s report of investigation was served 


upon each party. Respondent filed an answer denying the exis- 
tence of any contract with complainant, and requesting oral hear- 
ing. Since the amount involved does not exceed $1,500, respond- 
ent’s request was denied and the issues are submitted under the 
shortened procedure provided in the rules of practice (7 CFR 


47.20). Pursuant to such procedure, verified opening, answering 
and reply statements were filed, and complainant filed a brief. 
Respondent subsequently filed a petition to reopen, in order to in- 
troduce new evidence, and complainant filed objections thereto. 
It was ruled that this petition complied with all of the require- 


ments set forth in the applicable rule of practice (7 CFR 47.24(b)), 
and the petition to reopen was granted. The new matter, consist- 
ing of the affidavit of Jon Josephson, was received into evidence 


and the parties were afforded a further opportunity to file briefs, 
though none was filed. 
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FINDINGS OF FACT 


1. Complainant is an individual, William B. Hubbard, whose ad- 
dress is P. O. Box 328, Glendale, Arizona. 


2. Respondent is an individual, Lynn Josephson, doing business 
as Lynn Josephson Produce, whose address is P. O. Box 579, Pay- 
ette, Idaho. At the time of the transactions involved herein, re- 


spondent was licensed under the act. 


3. Prior to or on December 1, 1964, Jon Josephson, identifying 
himself as Lynn Josephson, called John A. Dixon Produce Com- 
pany of Phoenix, Arizona, to order produce. A Mr. Haynes took 
the order on behalf of the John A. Dixon Produce Company and 
arranged to call back in confirmation. After ascertaining that 
Lynn Josephson’s credit rating was good, Mr. Haynes called the 
business telephone number of Lynn Josephson Produce to confirm 
the sale. The call was answered by Jon Josephson, who completed 
the sale.In answering this telphone call Jon Josephson identified 
himself as Jon Josephson, and offered his own services, stating 
that Lynn Josephson was out. 


4. On or about December 1, 1964, in the course of interstate 
commerce complainant sold to respondent, by oral contract, 200 
cartons of 2 dozen lettuce at $2.50 per carton, plus 18 cents per 
carton vacuum cooling, for a total contract price of $536, f.o.b. 
Glendale, Arizona. 


5. On or about December 10, 1964, in the course of interstate 


commerce, complainant sold to respondent, by oral contract, 300 


cartons of 2 dozen lettuce at $2.75 per carton, plus 18 cents per 
carton vacuum cooling, for a total contract price of $879, f.o.b. 


Glendale, Arizona. 


6. The two contracts set forth in Findings 4 and 5 above, were 
negotiated by John A. Dixon Produce Company, acting as agent 


for complainant herein. In both contracts the order was telephon- 
ed by Jon Josephson, who identified himself as Lynn Josephson 
Produce. 


7. On December 1, 1964, and on December 10, 1964, complainant 
shipped the lettuce called for by the two contracts, in Willis Shaw 


trucks, from Glendale, Arizona, to respondent in Payette, Idaho. 
The shipment of December 10 was accompanied by produce sold to 


respondent by John A. Dixon Produce Company and by Clark 
Produce. 
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8. Upon arrival at destination, the shipments were accepted by 
Jon Josephson, and disposed of by him, as also were two similar 
shipments from California produce firms. 


9. The actions of Jon Josephson, as related herein, were not au- 


thorized by Lynn Josephson Produce, nor were they performed 
with the consent of Lynn Josephson Produce. 


10. No part of the purchase price, totaling $1,415 for the two 
shipments, has been paid to complainant. 


11. The formal complaint was filed on March 16, 1965, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent denies all knowledge of and liability for the trans- 


actions which form the basis of the complaint in this proceeding. 
Complainant, however, seeks to hold respondent liable as a princi- 
pal for the contract price of the two shipments of lettuce on the 
theory of estoppel, or agency by apparent authority, citing Sec- 
tions 8B and 27, respectively, of the Restatement of the Law of 
Agency, in support of this position. Complainant quotes these 
sections from the footnote to The G. Fava Fruit Co. v. Parkhill 


Produce Company and/or Frank Fernandez, 19 A.D. 928, at 933, 
as follows: 
“Id., § 27: ‘Creation of Apparent Authority: General Rule: 
... [A]pparent authority to do an act is created as to a third 
person by written or spoken words or any other conduct of the 


principal which, reasonably interpreted, causes the third per- 
son to believe that the principal consents to have the act done 


on his behalf by the person purporting to act for him.’ 


“Id., § 8 B: ‘Estoppel—Change of Position: 


“(1) A person who is not otherwise liable as a party to a 
transaction purported to be done on his account, is neverthe- 


less subject to liability to persons who have changed their 
positions because of their belief that the transaction was en- 
tered into by or for him, if 


“(a) he intentionally or carelessly caused such belief, 


“(b) knowing of such belief and that others might change 
their positions because of it, he did not take reasonable steps 
to notify them of the facts.” 
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A review of the facts shows that respondent left his son in pos- 
session of the business premises while he himself was absent. 
Finding of Fact No. 3 emphasizes this feature of the case, and re- 
veals circumstances which give rise to a presumption of agency 
relationship, for the reason that “one who answers a telephone call 
from the place of business of the person called for, and undertakes 
to respond as his agent, is presumed to have authority to speak 
for him in respect to the general business there carried on and 
conducted.” New York Life Ins. Co. v. Silverstein, 53 F. 2d 986, 
988. The application of this principle of law is particularly ap- 
propriate in the field of produce transactions because this indus- 
try commonly relies upon oral contracts made by long-distance 
telephone. We have followed this principle in Tri-State Sales 
Agency v. Palmetto Fruit & Produce Company, 14 A.D. 1140, 
wherein we stated: “It would appear that since Claude Jones ans- 
wered respondent’s telephone when complainant called, complain- 
ant could assume that Jones was acting as agent for the respond- 
ent.” Thus John A. Dixon Produce Company, in negotiating these 
contracts for complainant, was justified in assuming that Jon 
Josephson was the agent of Lynn Josephson Produce, and that it 
was contracting with Lynn Josephson Produce as principal, by 
reason of the actions of Lynn Josephson in allowing his son to 
have possession of the business premises of Lynn Josephson Pro- 
duce while Lynn Josephson was absent, thereby causing third per- 
sons to believe that Lynn Josephson Produce consented to have 
the acts done on its behalf by Jon Josephson. By the application 
of Section 27 of the Restatement of the Law of Agency, this con- 
duct of Lynn Josephson created apparent authority in Jon Joseph- 
son to act as agent for Lynn Josephson Produce. 


The evidence indicates, in addition, that respondent must have 
allowed Jon Josephson complete freedom in using the business 
premises of Lynn Josephson Produce. The invoices and bills of 
lading for the two shipments involved herein specify Lynn Joseph- 
son Produce, P. O. Box 579, Payette, Idaho, as the destination of 
the goods, and the affidavit of Jon Josephson states that he re- 
ceived and accepted them, and also received and accepted ship- 
ments from other firms. Jon Josephson states that Lynn Joseph- 
son Produce had no knowledge of these activities. However, it is 
clear that in the exercise of ordinary care, Lynn Josephson should 
have known that these truckloads were arriving at his place of 
business and were being disposed of by his son. It is inconceivable 
that activities on this scale could have escaped the notice of a 








| 
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reasonably prudent businessman. Since complainant changed his 
position in reliance on his belief that Lynn Josephson Produce, 
which had a good credit rating, was the buyer, and complainant’s 
belief was caused by respondent’s lack of care in supervising ac- 
tivities carried on at his place of business, it follows that respond- 
ent is also liable to complainant by the application of Section 8B 
of the Restatement of Agency. By reason of the foregoing this 
case is clearly distinguishable from Joseph Souza Wholesale Pro- 
duce v. Lynn Josephson Produce and/or Treasure Valley Produce, 
PACA Docket No. 9845, decided February 8, 1966. 


We determine, therefore, that respondent’s failure to pay to 
complainant, $1,415, the sum due in respect of the transactions on 
which this complaint is based, is in violation of section 2 of the 
act. Complainant should be awarded $1,415, with interest, as repa- 
ration. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,415, with interest thereon at the 
rate of 5 percent per annum from January 1, 1965, until paid. 


The facts and circumstances as set forth shall be published. 
Copies of this order shall be served upon the parties. 


(No. 10,454) 


MINN-IDA POTATO PROCESSORS, INC. v. K & R, INc. PACA Docket 
No. 9584. Decided March 4, 1966. 


Petition for reconsideration dismissed 


As the order of December 3, 1965, is supported by the evidence and by the 
law applicable thereto, complainant’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on December 3, 1965, awarding reparation in the 
amount of $6,068.20, with interest, to respondent on its counter- 
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claim. A copy of the order was served upon complainant on De- 
cember 7, 1965. On December 20, 1965, complainant filed a peti- 
tion for reconsideration. On January 3, 1966, an order was issued 
staying the order of December 3, 1965, pending the issuance of a 
further order in this proceeding. 


The issue of delay in payment by respondent, as it related to 
complainant’s right to terminate the contract, was adequately 
covered in the order of December 3, 1965. Complainant’s sugges- 
tion of error on this point is patently without merit. 


Complainant states that no consideration was given “to the fact 
that Respondent was not qualified to do business within the State 
of Minnesota.” That is true. The reason is very simple: no such 
“fact” was established by competent evidence. Furthermore, no 
proof was offered to show that respondent was under any obliga- 
tion to be licensed or otherwise qualified to do business in the State 
of Minnesota. 


Upon reconsideration, it is concluded that the order of December 
3, 1965, is supported by the evidence and the law applicable there- 
to. Accordingly, complainant’s petition for reconsideration is here- 
by dismissed without prior service upon respondent. The stay 


order of January 3, 1966, is vacated, and the order of December 3, 
1965, is reinstated. The reparation awarded to respondent in that 
order shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 10,455) 


CHEROKEE PACKING COMPANY v. DAMI BROTHERS. PACA Docket 
No. 9922. Decided March 15, 1966. 


Breach of warranty for particular purpose—Damages 


In contract of purchase and sale of lettuce where seller breached warranty 
of suitability for a particular purpose, buyer entitled to damages based 
on resale value. 


Mr. T. C. Curry, Bureau of Service, Orlando, Fla., for complainant. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,033.68 in connection 
with a transaction involving a shipment of lettuce in interstate 
commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent. 
A copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer admitting the purchase of a 
carload of lettuce, but denying liability as alleged. Since the 
amount involved in this proceeding does not exceed $1500, the 
issues are submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Lewis Clarence Wingard, do- 
ing business as Cherokee Packing Company, whose address is P. 
0. Box 5218, Salinas, California. 


2. Respondent is a partnership composed of O. B. Dami and O. 
D. Dami, doing business as Dami Brothers, whose address is 391 
Second Street, Oakland, California. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On or about January 16, 1965, in the course of interstate 
commerce and by oral contract, complainant sold to respondent, 
through a broker, 876 cartons of Mache Brand, 2-dozen size, let- 
tuce at the agreed price of $1 per carton, plus 18¢ per carton pre- 
cooling, for a total invoice price of $1,033.68, f.o.b. Arizona ship- 
ping point. 


4. On January 16, 1965, complainant shipped by truck from 
Yuma, Arizona, to respondent at Oakland, California, 876 cartons 
of Mache Brand lettuce, and invoiced respondent on the same date 
for the purchase price. 


5. The lettuce arrived at Oakland, California, on January 19, 
1965, and respondent unloaded approximately 300 cartons at its 
place of business. The unloaded cartons of lettuce were promptly 
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inspected by the County Inspector, who red-tagged these cartons 
for violations of provisions of the California Agricultural Code. 


6. Respondent notified complainant by telephone that the let- 
tuce failed to meet California requirements, and was told by com- 
plainant to “Do the best you can with it. Don’t hold it.” Respond- 
ent accepted the shipment and disposed of the unloaded portion 
in ether markets. Thereafter respondent rendered an accounting 
to complainant showing disposition of the entire load, which in- 
cluded 40 dumped cartons and three returned for complainant’s 
inspection. The accounting showed a gross amount of $798.75 
received on resale, from which respondent deducted freight and 
commission charges and forwarded complainant its check in the 
amount of $236.29. Complainant returned the check to respond- 
ent, and no part of the purchase price has been paid. 


7. The formal complaint was filed on July 12, 1965, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The contract in this case did not specify any grade or specific 
quality for the lettuce. It was a sale of Mache Brand, 2-dozen 
size, lettuce. Under the contract, complainant was required to 
deliver lettuce of fair average quality which was in merchantable 
condition, and impliedly warranted that the lettuce was of such 
quality and was suitable for the purpose for which it was pur- 
chased. Respondent states in its answer that the lettuce on arrival 
was of good quality, green and crisp, but that it failed to comply 
with the California Agricultural Code due to excessive wrapper 
leaves and undersize in excess of tolerance, which resulted in 285 
cartons of the lettuce which respondent unloaded being tagged by 
the County-State Inspector as unsaleable. The question presented 
for our decision is whether the lettuce met the requirements of 
the contract. 


In his opening statement, complainant states that the lettuce 
was harvested and packed under his supervision, that it was uni- 
formly sized, fairly well trimmed, was of good quality and in 
good condition, and was sized in accordance with regulations of 
the State of Arizona. Although the lettuce was shipped from 
Arizona, complainant has his place of business in the State of 
California, and is presumed to have knowledge of the require- 
ments of the State with respect to commodities purchased and 
sold and shipped to and from the State. We are of the opinion 
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that complainant breached his warranty of suitability for a par- 
ticular purpose with respect to the lettuce in question, and we so 
conclude. Cf. Southampton Produce Distributors v. D. C. Flores 
& Co., 18 A.D. 1282, and Bodine Produce Co. v. C. L. Fain Co., 19 
A.D. 211. 


The evidence indicates that when respondent notified complain- 
ant that the lettuce which had been unloaded had been tagged for 
excessive wrapper leaves and undersize in excess of tolerance, 
complainant told respondent to “Do the best you can with it. 
Don’t hold it.” Respondent states that this was interpreted by 
respondent as authority to handle the lettuce on consignment. It 
has frequently been held in these proceedings under the Act that 
statements such as “Do the best you can with it,” or similar 
language, cannot be construed as authorization to handle a ship- 
ment on consignment for the account of the shipper. Since re- 
spondent accepted the lettuce in question, it is liable for the con- 
tract price, less any established damages which it may have sus- 
tained as a result of complainant’s breach of warranty. Respond- 
ent’s damage here would be the difference between the value the 
lettuce would have had if it had met contract requirements and 
the value of the lettuce delivered. In the absence of other evi- 
dence of the value the lettuce would have had if it had met con- 
tract requirements, we accept the contract price plus freight, or 
$1,476.33, as the value it would have had if it had been up to con- 
tract. Similarly, the gross proceeds in the amount of $798.75 
received on resale is accepted as the value of the lettuce delivered. 
Deducting the latter value from $1,476.33, the value the lettuce 
would have had if it had been up to contract, leaves $677.58, 
which represents respondent’s damage. When we deduct this 
damage from the contract price of $1,033.68, we find respondent 
is indebted to complainant in the amount of $356.10. Respond- 
ent’s failure to pay this amount was in violation of Section 2 of 
the Act. Complainant should be awarded reparation in the amount 
of $356.10, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $356.10, with interest thereon 
at the rate of 5 percent per annum from March 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,456) 


CHILD Bros., INC. v. LOWELL J. SCHY COMPANY. PACA Docket 
No. 9382. Decided March 15, 1966. 


Petition for reconsideration, rehearing, etc., dismissed. 






























The order of January 4, 1966, is supported by the evidence and by the law 
applicable thereto and respondent’s petition for rehearing, reargument, 
and reconsideration and to reopen is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION AND DISMISSAL OF PETITION FOR 
REHEARING, REARGUMENT AND TO REOPEN 





In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on January 4, 1966, awarding reparation to com- 
plainant against respondent in the amount of $2,100.28, with in- 
terest. A copy of the order was served upon respondent on Jan- 
uary 8, 1966. On January 20, 1966, respondent filed a petition for 
rehearing, reargument, and reconsideration of the order of Jan- 
uary 4, 1966, and to reopen. By order dated January 25, 1966, the 


order of January 4, 1966, was stayed pending the issuance of a 
further order in this proceeding. 


It is contended that we were in error in finding that respondent 
“is” a partnership, the argument being that “respondent was a 
limited partnership which has since been dissolved. There is no 
existing address for said limited partnership since it is no longer 
in business.” It is clear from the record that the partnership was 
in existence at the time of the transactions in question and that it 
engaged in those transactions. The respondent in this proceeding 
is that partnership, composed of Lowell J. Schy and Clarence D. 
Solomon. We are not concerned with the present status of the 
partnership. Respondent’s claim of error as to Finding of Fact 
No. 2 is without merit. 





Respondent’s claims of errors in Findings of Fact Nos. 3, 4, and 
9 involve matters which were all thoroughly considered in our 
order of January 4, 1966. Upon reconsideration, we conclude that 


these findings are supported by the evidence and the law applicable 
thereto. 





at 
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Respondent requests reopening, which we treat as a petition for 
rehearing since a petition to reopen must be filed prior to the is- 
suance of the final order. See section 47.24(b) of the rules of 
practice (7 CFR 47.24(b)). Respondent’s stated purpose is to de- 
termine who diverted car ART 31936 to New York City and for 
whose account the peaches were sold at auction. Respondent had 
an opportunity at the oral hearing to present evidence as to these 
or any other facts it considered relevant. If it failed to do so, that 
is no reason for us to grant a rehearing. The same applies to re- 
spondent’s desire to “seek additional proof” on complainant’s testi- 
mony regarding its use of brokers. 


Respondent objects to that fact that we considered the report of 
the Department’s investigator concerning his examination of re- 
spondent’s records and statements made to him by Mr. Schy. Re- 
spondent contends it should be granted a rehearing to provide it 
an opportunity for explanation or cross-examination. The report 
in question was a part of the report of investigation filed in this 
proceeding, copies of which were served upon the parties. Section 
47.7 of the rules of practice (7 CFR 47.7) provides, in part: 


“Tf an answer is filed by respondent, a copy of any report or 
reports of investigation served upon the parties shall be filed 
with the hearing clerk and shall be considered as part of the 
evidence in the proceeding: Provided, That either party shall 
be permitted to submit evidence in rebuttal in the same man- 
ner as is provided in the regulations in this part for the sub- 
mission of other evidence in the proceeding.” 


Respondent had an opportunity at the hearing to rebut all or any 
part of the evidence in the report of investigation. A rehearing 
for that purpose cannot be justified. 


This case was decided after careful consideration of the evidence 
and the briefs furnished by the parties. The matter has been re- 
considered in the light of the points raised by respondent in its 
petition. Oral argument would serve no useful purpose. 


In view of the above, respondent’s petition for rehearing, re- 
argument, and reconsideration and to reopen is hereby dismissed 
without prior service upon complainant. The stay order of Jan- 
uary 25, 1966, is vacated. The order of January 4, 1966, is rein- 
stated and the reparation awarded to complainant in that order 
shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 
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(No. 10,457) 





GONZALES PACKING Co. v. HARRY H. PRICE & SON and/or MILLS 
BROKERAGE Co., INC. PACA Docket No. 9861. Decided March 
15, 1966. 


Extent and scope of protection agreement—<Authority of broker 


Where protection agreement was contemplated on total quantity of 
tomatoes found overripe, it is applicable only to quantity so found on 
date of arrival, not at a later date. Complaint against broker dismissed. 
Counterclaim for freight erroneously paid trucker based on actions of 
broker as alleged agent is also dismissed as such actions not within 
authority of broker. 


Mr. Charles Chorna, of Los Angeles, Cal., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondents, jointly and/or severally, totaling $976.50, 
which is alleged to be the balance due in connection with a trans- 
action in interstate commerce involving a truckload of tomatoes. 


A copy of the formal complaint prepared by the Department was 
served upon complainant. A copy of the formal complaint and a 
copy of the report of investigation were served upon each of the 
respondents. Each respondent filed an answer to the complaint, 
denying liability in connection with this transaction. The answer 
filed by respondent Harry H. Price & Son included a counterclaim, 
requesting an award of $283 against complainant. 


Since the amount claimed as damages herein, either in the com- 
plaint or in the counterclaim, does not exceed $1,500, the evidence 
is submitted under the shortened procedure provided in the rules 
of practice, 7 CFR 47.20. Pursuant to this procedure, complainant 
filed an opening statement and respondent Harry H. Price & Son 
filed an answering statement. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Gonzales Packing Co., is a corporation whose 
address is P. O. Box 58, Gonzales, California. At the time of the 
transaction involved herein, complainant was licensed under the 


act. 


2. Respondent Harry H. Price & Son is a partnership composed 
of Harold Herbert Price, Mrs. Harry Herbert Price, and the Es- 
tate of Harry Herbert Price, whose address is 2112 Cadiz Street, 
Dallas, Texas. At the time of the transaction involved herein, this 


respondent was licensed under the act. 


3. Respondent Mills Brokerage Co., Inc. is a corporation whose 
address is 910 South Pearl Expressway, Dallas, Texas. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


4. On July 29, 1964, in the course of interstate commerce, com- 
plainant sold to respondent Harry H. Price & Son (hereinafter re- 
ferred to as “Price”), through a broker, respondent Mills Broker- 
age Co., Inc. (hereinafter referred to as the broker), 950 40-pound 
cartons of California tomatoes, Gonzales Pride brand, then con- 
tained in a truck at Little Rock, Arkansas, at an agreed price of 
$2.50 per carton, or a total contract price of $2,375, delivered Dal- 
las, Texas. As a term of the sale, it was understood that the load 
would show 20 to 25% color and have a little puff. 


5. Pursuant to the sale, the broker issued a Standard Memoran- 
dum of Sale dated July 29, 1964, and complainant sent Price an 
invoice which was dated July 29, 1964, requesting payment of the 
delivered contract price of $2,375. 


6. Subsequent to the sale set forth above, the truckload of toma- 
toes was diverted by complainant from Little Rock, Arkansas, to 
Price at Dallas, Texas. The tomatoes, on arrival at Dallas on July 
30, were examined by respondent partner, Harold H. Price, who 
complained to the broker’s Ralph Boehmer about the shipment 
being overripe. Boehmer immediately telephoned complainant and 
set forth the details of Price’s complaint. As a result of this dis- 
cussion complainant authorized Boehmer to give Price protection 
on the “ripes,” which appeared at this time, to both Price and 
Boehmer, to number about 100 cartons. Subsequent to this con- 
versation, at 4:18 p.m. on July 30, Boehmer sent the following 
telegram to complainant. 
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“RE PHONE PRICE ACCEPTING TOMATOES WITH 
UNDERSTANDING PROTECTION ON RIPES.” 


7. Price accepted the tomatoes and on July 31, 1964, was invoic- 
ed by the broker in the full amount of the delivered contract price 
of $2,375. 


8. On August 3, at 10 a.m., Price secured a Federal inspection, 
for condition only, on a portion of the load which was then con- 
tained in Price’s storage. The inspection, covering 545 cartons, 
certified the condition of these tomatoes as follows: 


“Average approximately 5% breakers, 5% turning, 10% pink, 
15% light red and 25% red. From 18 to 62% average 36% 
soft. In most samples no decay, in many 2 to 10% average 2% 
Rhizopus Rot in advanced stage. From 3 to 14% average 10% 
damage by slightly sunken discolored areas over shoulders 
and/or sides, including 4% serious damage.” 


9. Price has paid complainant $1,398.50 in connection with this 
transaction. 


10. The formal complaint was filed on March 4, 1965, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Price does not deny that it accepted the truckload of tomatoes 
involved herein. It alleges, however, that its liability for the de- 
livered purchase price was diminished by complainant’s agreement 
to give it “full” protection on the load. Complainant, while ad- 
mitting that protection for Price on this load was contemplated 
and was discussed with the broker on the telephone on July 30, 
denies that there was any agreement providing “full” protection. 
Rather, complainant contends that the protection which it had 
been willing to extend to Price had been intended to apply only to 
overripe tomatoes on the date of arrival of the shipment at Dal- 
las, and to a quantity not to exceed 100 cartons, and with the fi- 
nancial adjustment limited to one dollar per carton. The broker in 
its answer appears to take the position, like complainant, that the 
protection granted to Price applied only to overripe tomatoes on 
arrival at Dallas. Unlike complainant, however, the broker ap- 
pears to allege that the protection was to extend to all overripe 
tomatoes in the load at that time, and was not limited to 100 car- 
tons, nor to a one-dollar adjustment on each of 100 cartons. 
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At this point, then, one thing is quite clear: that all parties 
agree that complainant was willing to give Price protection on the 
tomatoes after the shipment arrived at Dallas. What is not clear, 
however, and which remains to be decided, is the scope and extent 
of the protection granted. 


Price, in this connection, alleges in its answer that the tomatoes 
arrived in Dallas on July 30; that they were examined by respond- 
ent partner Harold H. Price at that time; and that Price informed 
the broker that the tomatoes were being refused because they were 
overripe. Price further alleges that the broker then advised Price 
that approximately 100 cartons were overripe, but that the rest 
were all right, and that it (the broker) was authorized to give 
Price protection on the 100 cartons. Price also alleges, however, 
that further examination of the load by Price on the same day 
showed all the tomatoes to be overripe; that the broker then was 
advised that Price could not accept the load; but that the broker 
assured Price of “full” protection if the load was accepted, and that 
this notation was included on the invoice, No. 8120, dated July 31, 
1964, which the broker sent to Price. Price alleges that the toma- 
toes, after acceptance, were resold to best advantage, netting 
$1,398.50, which was remitted to complainant. Price states that 
no charge was made for running the tomatoes, since $202 was 
realized, and kept, by Price from the resale of the culls. 


Complainant in its opening statement admits receiving a call 
from the broker on July 30, advising that the tomatoes were being 
unloaded in Dallas and that some were “running a little ripe.” 
Complainant avers that the broker, in view of this fact, had had a 
request from Price requesting an adjustment, but that complain- 
ant was reluctant to grant such a request, pointing out that the 
tomatoes had been sold to Price the day before at a price of $2.50 
per carton, which was $2.00 to $2.25 per carton below the market, 
1/ and that this reduced price was intended to reflect the fact that 
the tomatoes were getting ripe and showing a little puff. The 
broker indicated, further in the conversation, that the adjustment 
with Price could probably be achieved by allowing one dollar each 
on approximately 100 cartons, to which complainant agreed. Com- 
plainant stated that nothing more was heard from the broker with 
respect to the exact amount of credit to be allowed, and denied 


1 Complainant’s statement as to the market value of tomatoes in Dallas on July 29, 1964, 
is supported by the Federal Market News Service Report issued for that city, which shows 
that on July 29, 1964, 40-pound cartons of California tomatoes, in less than carload lots and on 
stock of generally good merchantable quality and condition, were quoted at $4.50 to $4.75 
per carton. 
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that the broker had ever mentioned that Price had threatened to 
reject the load. Complainant also denied that the broker had been 
authorized to grant “full” protection to Price in connection with 
this transaction, and alleges that it had no knowledge of any claim 
that Price was ever given full protection until receiving a copy of 
the report of investigation in this case. 


The broker alleges in its answer that this load of tomatoes had 
been shipped by complainant from California to an eastern mar- 
ket, but that when the load reached Little Rock, Arkansas, the 
driver called complainant and advised that the tomatoes were too 
ripe to continue to their original destination. The broker alleges 
that complainant then called the broker, and after relating the 
circumstances surrounding the shipment and describing the con- 
dition of the tomatoes contained therein, asked the broker if it 
could dispose of the shipment. The broker agreed to try, and later 
sold the tomatoes to Price. The broker further alleges that Price, 
upon examining the tomatoes on their arrival in Dallas, threaten- 
ed to reject the tomatoes for overripeness; that the broker then 
telephoned complainant and explained the situation; and that 
complainant authorized the broker to turn over the shipment to 
Price, with protection for the “ripes.” The broker points to the 
telegram sent to complainant (Finding of Fact No. 4) as confirm- 
ing its testimony. The broker denied that it had promised “full” 
protection to Price in connection with this load, and denies that it 
typed “Full Protection” across the face of its invoice No. 8120 
submitted to Price on July 31. The broker offered its copy of this 
invoice in evidence; the copy does not have “Full Protection” typ- 
ed on it. 


We have reviewed the evidence in this case with care and have 
come to the conclusion that it is insufficient to support a finding 
either that complainant agreed to give Price “full” protection in 
connection with this load, or that the broker represented that such 
would be given. It is quite clear that the parties, at all times after 
July 29, were aware that this was a shipment in distress due to 
overripeness. This is reflected, not only in the testimony of the 
parties, but in the greatly reduced price at which the tomatoes 
were sold. To adopt the view that complainant, after making the 
original sale at such a reduced price, would later virtually insure 
Price against any loss with an agreement providing “full” pro- 
tection, strains our credulity. We have not lost sight of the fact, 
of course, that Price contends that the “full” protection guarantee 
came from complainant through the broker, with the latter typing 
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these words on the face of the invoice sent to Price. While it is 
true that the invoice submitted in evidence by Price had the words 
“Full Protection” typed on it, it is also true that the copy of this 
same invoice submitted by the broker contained no such notation. 
This fact, coupled with the broker’s denial that it made any repre- 
sentation regarding full protection to Price, acts as a successful 
rebuttal to Price’s claim against the broker in regard to a repre- 
sentation by the latter of full protection in connection with this 
load. 


While the evidence militates against a finding of full protection 
for Price in connection with this load, the admissions of complain- 
ant and the broker are sufficient to establish that Price was to re- 
ceive protection—at least to some extent—against tomatoes in the 
load which were overripe on the date of arrival in Dallas. Com- 
plainant, as we have said, contends that it stood ready to adjust 
the prices on 100 cartons, to the extent of one dollar per carton, 
for tomatoes found to be overripe. The broker, as we have also 
said, takes the position that Price was to receive protection for all 
overripe tomatoes, and apparently without the one-dollar per car- 
ton limitation. 


Before resolving the question of the scope of the protection 
agreement, we think it is worthy of note that the testimony of all 
the parties indicates that on July 30, when the broker talked with 
complainant on the telephone, the broker had no exact knowledge 
of the precise number of cartons which would require an adjust- 
ment. We think that the evidence also indicates that the broker, 
in talking with complainant about the adjustment with Price, 
mentioned the one-dollar figure per carton as an estimate, rather 
than as an exact amount which Price had agreed to take. Accord- 
ingly, we conclude that complainant was prepared to give, and, 
through the broker, had led Price to expect, protection on all the 
tomatoes in this shipment that were overripe on July 30. 


Price has submitted no evidence as to the quantity of tomatoes 
in this load which were overripe on arrival at Dallas on July 30 
and which came within the protection agreement made with com- 
plainant. In fact, the only evidence we have in this connection, 
aside from the statements of the parties, is the certificate issued 
pursuant to the Federal inspection made of the subject tomatoes 
on August 3, which covered 545 cartons of the 950-carton ship- 
ment. In reviewing the certificate in the light of the circumstanc- 
es of this case, we believe we are justified in assuming that Price’s 
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disposition of the 405 cartons of tomatoes not included in the in- 
spection indicates that these were satisfactory. With respect to 
the 545 cartons of tomatoes that were inspected, it appears that 
an average of 36%, or 196 cartons, were soft. The inspection, 
however, was made 4 days after the shipment arrived in Dallas, 
so that the results of the inspection can hardly be taken as certi- 
fying the condition of the tomatoes on July 30. This is true, in 
view of the fact that no evidence is available as to the handling 
and care given the tomatoes between the dates of arrival and in- 
spection, or the date upon which the fruit was placed in storage. 
Accordingly, we conclude that, at most, we can allow Price protec- 
tion on 100 cartons, at the delivered price of $2.50 per carton, or a 
total of $250, to be deducted from the delivered sales price of 
$2,375, leaving $2,125. We should also deduct from this figure, 
however, the $1,398.50 which has been paid to complainant by 
Price, leaving a balance due complainant from Price of $726.50. 
Price’s failure to pay this amount to complainant is in violation of 
section 2 of the act, for which reparation should be awarded to 
complainant against this respondent, with interest. 


We find nothing due complainant from the broker, and no viola- 
tion of the act by this respondent. Accordingly, the complaint 
as to the broker should be dismissed. 


Price included in its answer a counterclaim against complainant, 
alleging that it (Price) paid freight charges in the amount of $283 
to the driver of the truck, J. O. Rasberry, which allegedly repre- 
sented the balance of the freight charges due on this shipment. 
Price now asks that complainant reimburse it in this amount, 
under the delivered terms of the sale. Complainant, in its answer 
to the counterclaim, alleges that it paid all of the freight charges 
due in connection with this transaction and that there was no bal- 
ance owing. Complainant further contends that if any sum was 
paid by respondent to the driver of the truck, it was.as a volun- 
teer, and was without the knowledge, consent, and/or permission 
of complainant. Price, however, does not contend that it was di- 
rectly authorized by complainant to make this payment, but claims 
that the broker, acting as complainant’s agent, advised Price that 
complainant had authorized the payment. The broker, though 
given the opportunity, has submitted no evidence bearing on the 
counterclaim, so that it (the broker) is in the position of neither 
denying nor confirming the counterclaim. 
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We have no doubt that Price paid Rasberry the $283 as claimed, 
since a copy of the cancelled check made out to Rasberry in that 
sum is a part of the record. Assuming then, without deciding, 
that this payment was made to Rasberry on the assurance of the 
broker that such payment was authorized by complainant, was 
Price entitled to rely on this representation and to regard the 
broker as complainant’s agent for this purpose? We think not. 
Traditionally, and as a practical matter, a broker negotiates a 
purchase and sale, and then his authority, implied and/or express, 
is terminated. Once this purpose has been achieved, then further 
action on the part of the broker must be shown to have been ex- 
pressly or impliedly authorized by one or the other of the parties. 
Price has submitted no evidence of such authority being given by 
complainant. Accordingly, we conclude that the counterclaim is 
without merit and should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Harry 
H. Price & Son shall pay to complainant, as reparation, $726.50, 
with interest thereon at the rate of 5 percent per annum from 
September 1, 1964, until paid. 


The complaint as to respondent Mills Brokerage Co., Inc. is dis- 
missed. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,458) 


W. A. SPECTOR, INC. v. MARKOFF & Sons. PACA Docket No. 
9907. Decided March 15, 1966. 


Composition agreement—Settlement—Estoppel 


A creditor who has not consented to a composition arranged between a 
debtor and his creditors may be estopped to deny his assent and pre- 
vented from prosecuting his original claim where he receives his pro- 
portionate share in accordance with the composition agreed upon by the 
other creditors and knowingly retains it for an unreasonable time. 
Complainant’s retention of respondent’s check and the cashing thereof 
constituted full Settlement of complainant’s claim and its complaint is 
therefore dismissed. 
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Complainant pro se. 
Mr. Sigmund Sessler, of New York, N. Y., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $820.65 in connection 
with shipments of yams in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, who filed an 
answer in effect admitting the purchase and sale as alleged, but 
denying liability for any additional amount and denying that 
respondent has violated the Act. A copy of the report of in- 
vestigation was served upon complainant. Since the amount in- 
volved herein is less than $1500, the issues were submitted under 
the shortened procedure provided in the Rules of Practice (7 CFR 
47.20). Pursuant to such procedure, complainant filed an opening 
statement and respondent filed an answering statement. Com- 
plainant also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, W. A. Spector, Inc., is a corporation whose 
address is 301 Washington Street, New York, New York. 


2. Respondent is an individual, Herman Markoff, doing busi- 
ness as P. Markoff & Sons, who address is 350 Washington Street, 
New York, New York. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


3. On or about February 19, 1965, to and including March 15, 
1965, in interstate commerce, complainant sold to respondent 
certain yams, which had been shipped to complainant from the 
State of North Carolina, for a total purchase price of $1367.75. 


4. On the dates of sale, complainant delivered to respondent the 
produce referred to in Finding of Fact 3. Respondent accepted 
each shipment and has remitted to complainant the sum of 
$547.10, or $820.65 less than the contract price. 
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5. The formal complaint was filed on July 12, 1965, which was 
within 9 months after accrual of the alleged causes of action 
herein. 


CONCLUSIONS 


The sole controversy here is whether respondent should pay 
complainant the claimed balance of the total purchase price of the 
yams in question, under the circumstances set forth in respond- 
ent’s answer. Respondent states in his answer that prior to 
March 17, 1965, he was engaged in the fruit and produce business 
at 350 Washington Street, City of New York; that on that day 
respondent found he was financially unable to continue in busi- 
ness; that on March 17, 1965, a notice was sent to all the creditors 
of respondent notifying them of respondent’s discontinuance of 
business; that on March 22, 1965, a notice calling a meeting of 
respondent’s creditors was sent to all creditors, including com- 
plainant, which said meeting was held on March 31, 1965; that at 
said meeting, the creditors agreed to accept 40% in full payment 
of their claims, with a possible small further distribution after 
respondent’s accounts receivable were collected; that at said 
meeting, members of respondent’s family who also were creditors 
agreed to waive their claims against respondent in the amount of 
$16,120.50 as a consideration for the creditors accepting a 40% 
distribution instead of a 25% distribution, as had formerly been 
estimated; that on or about April 23, 1965, a letter was sent to 
all respondent’s creditors, including complainant, with a check 
for 40% of their claims; that the reverse side of the checks 
forwarded to each creditor showed the following notation: ‘“De- 
posit of this check constitutes acceptance of plan of settlement 
of P. Markoff & Sons, as set forth in the accompanying letter’; 
that complainant retained respondent’s check and on May 19, 
1965, deposited it for payment through the usual channels; and 
that 57 creditors of respondent, being all except complainant and 
one other, accepted the 40% distribution in full settlement of all 
claims against respondent. 


Enclosed with each check respondent forwarded to his creditors 
was a letter directed to “Creditors of P. Markoff & Sons, 350 
Washington Street, New York City,” and signed by “The Credi- 
tors Committee, by Ward W. Smith.” The second paragraph of 
this letter contains the following statement: “We enclose a check 
representing 40%-of your claim. Acceptance of this check con- 
stitutes ratification and approval of the procedure adopted by the 
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debtor and Creditors Committee to effect voluntary liquidation 
and pro-rata distribution to all general creditors after payment 
of priority claims and administration expenses. It also constitutes 


your agreement to accept such distribution in full settlement of 
your claim against this debtor.” 


In support of its claim against respondent for the balance of 
the purchase price of the produce in question, complainant states 


that it never attended any meetings of creditors of respondent 
and never made “any deals” with respondent. When accepting 
the check submitted by respondent, complainant typed across the 
opposite end of the check, on the reverse side, the following nota- 
tion: “This firm has made no deals and will credit this check to 


P. Markoff account leaving balance due.” The question to be de- 
termined is whether complainant is estopped, by its action in ac- 
cepting respondent’s tender in full settlement of his indebtedness 
to complainant, from pursuing an action to collect the balance of 
the original debt. 


The question before us is not, strictly speaking, one of accord 
and satisfaction. It is rather a matter of a composition with cred- 
itors, which existed at common law. A composition with creditors 
is an agreement between a debtor and two or more of his creditors, 
or between such creditors for the benefit of the debtor, whereby 
the creditors agree to accept in full satisfaction something differ- 
ent from or less than that which they originally claimed. Corbin 
on Contracts, §1283. The validity of a composition with creditors 


does not depend on the technical and strict rules which govern 
accord and satisfaction, but upon principles of equity. A compo- 
sition with creditors differs from an accord and satisfaction in 
the matters of consideration, the necessity of execution, and the 


number of parties whose concurrence is necessary. A composition 
with creditors carries its consideration within itself. 1 C.J.S., p. 
683, §11(b). In other words, each creditor promises to surrender 
a part of his claim for the benefit of receiving equal treatment 
with all other creditors, and the debtor surrenders the privilege of 


giving certain preferred creditors greater consideration than other 
creditors, and is benefited by paying all creditors less than the 
full amount of their claims. On the other hand, an accord and 


satisfaction must be based upon a new consideration. A composi- 
tion requires the concurrence of at least two creditors to make 


it binding, while an accord and satisfaction may be, and ordi- 
narily is, made with a single creditor only. 
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Complainant places considerable reliance upon its statement 
that it did not attend any meetings of respondent’s creditors and 
did not make any deals with respondent. Complainant points out 
that it was careful to state on the reverse side of respondent’s 
check when endorsing it that “This firm has made no deals and 
will credit this check to P. Markoff account leaving balance due.” 
As a general rule, in the absence of statute or insolvency proceed- 
ings, compositions with creditors are binding only on those who 
assent. 15 C.J.S., p. 683, §11(b). Cf. Mintz v. Joseph Clavin & 
Co., 168 N.Y.S. 2d 458. However, a creditor who has not con- 
sented to a composition arranged between a debtor and his credi- 
tors may be estopped to deny his assent and prevented from prose- 
cuting his original claim where he receives his proportionate share 


in accordance with the composition agreed upon by the other cred- 
itors, and knowingly retains it for an unreasonable time. 11 Am. 
Jur., p. 235, §3. In the case of Willis v. City National Bank of 
Galveston, 280 S.W. 270, the Court of Civil Appeals of Texas held 
that where, in pursuance of a composition with creditors, a 
cashier’s check was sent to a creditor which had not assented to 
the composition, which check represented the creditor’s propor- 
tionate share of payment with other creditors, retention of such 
check for over a year, with knowledge of all the proceedings, con- 
stituted acceptance of money as a matter of law and prevented 
such creditor from recovery for the balance of its claim. The 
court said that by retaining the check without in any way indicat- 
ing refusal to accept the terms of settlement thereby evidenced, or 


offering to return the remittance, such retention constituted a 


full settlement of the creditor’s claim and estopped the creditor 
from recovering upon the original debt. Cf. U.S. Plywood Corp. 
v. Neidlinger, 194 A. 2d (N.J.), 730. 


It is not necessary that a composition sha)] have been signed 


by a creditor in order to make it binding on him and a bar to an 
action on the original debt, since assent or acquiescence, as by 
accepting the benefits of the composition, is as effective as an 


actual signing of the composition. Willis v. City National Bank of 


Galveston, supra. The court went on to say that it is not essential 
to the validity of the composition that all creditors should accept 
the terms in advance, and that one may just as effectually bind 


himself by subsequent assent or acquiescence by accepting the 


benefits or acting under it, and that when he does this, he is 
estopped to proceed upon the original debt. 
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There is no evidence that complainant replied to the notices sent 


to it concerning the meeting of respondent’s creditors and the 
proposed composition with creditors. Apparently complainant 
remained silent, although having full knowledge of the proceed- 
ings. Upon receipt of a check covering 40% of respondent’s in- 


debtedness to complainant, and the letter accompanying the check 
signed by the Creditors Committee, complainant retained the 
check for 26 days and then deposited it for collection. There is 
no evidence that complainant indicated to respondent or the 
Creditors Committee any intention of returning the check or re- 
fusing to accept it. If complainant did not intend to accept the 
check on the terms stated thereon and in the accompanying letter, 
the check should have been returned promptly. Since complainant 
availed itself of the benefits of the composition, although it had 
not previously concurred in the proceedings, it is our opinion 
that complainant is estopped to successfully prosecute its original 
claim against respondent. We conclude that retention of respond- 
ent’s check and the cashing thereof constituted full settlement of 
complainant’s claim. Respondent is, therefore, not indebted to 
complainant in any amount and the complaint filed herein should 
be dismissed. 

































ORDER 
The complaint is hereby dismissed. 





Copies of this order shall be served upon the parties. 


(No. 10,459) 


BELL CITY BRANDS, LIMITED v. WESTERN TOMATO GROWERS & 
SHIPPERS, INC. PACA Docket No. 9884. Decided March 16, 
1966. 


F.o.b. sale—Suitable shipping condition—Adjusted price—Dismissal 
Where complainant-buyer failed to establish breach of suitable shipping 


condition warranty in purchase of tomatoes, and where complainant- 
buyer accepted check in full settlement of adjusted price, complaint 
dismissed. 





Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $1,938.91 in connection 


with a transaction involving a shipment of tomatoes in interstate 
and foreign commerce. 


A copy of the formal complaint and a copy of the Department’s 


report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. Re- 
spondent filed an answer to the complaint denying liability and 


alleging a settlement with complainant. Although the amount in- 
volved herein exceeds $1,500, the parties waived an oral hearing 


and the issues are determined under the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to such 


procedure, complainant and respondent were afforded an oppor- 


tunity to submit additional evidence in the form of opening and 
answering statements, respectively, but no additional evidence was 
submitted by either party. 


FINDINGS OF FACT 

1. Complainant, Bell City Brands, Limited, is a corporation 
whose address is 206 Grand River Avenue, Brantford, Ontario, 
Canada. 

2. Respondent, Western Tomato Growers & Shippers, Inc., is a 
corporation whose address is P. O. Box 748, Oxnard, California. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 

3. On or about October 12, 1964, in the course of interstate and 
foreign commerce, respondent sold to complainant, through a 


broker, a carload of 85% U.S. No. 1 mature green tomatoes, sizes 
6x7 and 7x7, at an agreed price of $2 per carton for the 6x7 size 


and $1.75 per carton for the 7x7 size, for a total invoice price of 
$1,851, f.o.b. California shipping point. 

4. On October 13, 1964, respondent shipped in car PFE 20585 
from Oxnard, California, to complainant at Brantford, Ontario, 
Canada, 202 40-pound cartons of 6x7 size tomatoes and 804 40- 


pound cartons of 7x7 size tomatoes, or a total of 1,026 cartons of 
tomatoes. r 
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5. The tomatoes referred to in the foregoing findings of fact 
were inspected by a Federal inspector at Oxnard, California, be- 
ginning at 4:10 p.m. on October 12 and completed at 6:30 p.m., 
October 13, 1964, and were certified as 85% U.S. No. 1, with no 
decay. The inspection showed the tomatoes to be generally ma- 
ture green, approximately 5% breakers, with defects 10 to 23%, 
averaging 15%. The tomatoes were found to meet Canadian im- 
port requirements. 


6. The tomatoes arrived at destination on October 19 and were 
unloaded by complainant and placed in its ripening room. Com- 
plainant paid the invoice price. On October 23, 1964, the tomatoes 
were inspected in complainant’s warehouse by the Canadian De- 
partment of Agriculture. The warehouse had a temperature of 
67°, and the temperature of the product was 68° at both top and 
bottom. The pertinent part of the inspection report is as follows: 


“804 cartons 7x7, 84% mature green, 10% turning, 2% firm 
ripe, 1% soft ripe; 222 cartons 6x7, 85% mature green, 12% 
turning, 3% firm ripe. 


“Condition: 7x7 stock shows range nil to 20%, average 12% 
injury from scars, skin checks and/or shoulder bruises, also 
3% decay; 6x7 stock shows range 4% to 16%, average 11% 
injury from scars, skin checks and/or shoulder bruises, also 
2% decay.” 


7. Respondent was notified by complainant that it was having 
trouble with the tomatoes, and respondent granted complainant a 
reduction or rebate of $450 in the purchase price. Respondent’s 
check in that amount, dated November 5, 1964, made payable to 
complainant, carried the following notation on the detachable por- 
tion of the check: “Sales Allowance in Full on PFE 20585, Invoice 
#64196.” Complainant accepted this check upon receipt thereof 
and deposited it for collection. 


8. The formal complaint was filed on May 17, 1965, which was 
within 9 months after accrual of the alleged cause of action herein. 


CONCLUSIONS 


It is complainant’s contention that respondent shipped tomatoes 
which failed to comply with contract specifications, that the toma- 
toes were not mature green, that they failed to ripen in its ware- 
house, that 775 cartons had to be dumped by complainant, and that 
complainant sustained a loss of $1,938.91 as a result of respond- 





BELL CITY BRANDS v. WESTERN TOMATO 405 
Cite as 25 A.D. 402 


ent’s breach of the contract. As the moving party, complainant 
has the burden of proving the allegations of its complaint by a 
preponderance of the evidence. 


Under the f.o.b. contract, the tomatoes were required to be 85% 
U.S. No. 1 at shipping point. The contract did not require them to 
meet this grade at destination. Also, under the contract, respond- 
ent warranted that the tomatoes were in suitable shipping condi- 
tion, i.e., that they were in a condition which, when handled under 
normal transportation service and conditions, would assure de- 
livery without abnormal deterioration at the destination specified 
in the contract. There is no claim or evidence that the transpor- 
tation service and conditions accorded the shipment were other 
than normal. 


Complainant has submitted no supporting evidence for its posi- 
tion, and the report of investigation, which is automatically a part 
of the evidence in the case, contains only complainant’s unsworn 
informal complaint and the Department’s letter to respondent 
notifying it of such complaint. Complainant’s evidence, therefore, 
consists of the verified complaint and attached exhibits. Respond- 
ent denied generally the allegations of the complaint and attached 
to its answer as an exhibit a copy of the report of the Federal in- 
spection made of the tomatoes at shipping point, which certified 
the tomatoes to be 85% U.S. No. 1, and stated there was no decay. 
Complainant also attached a copy of this inspection certificate to 
the complaint. There is also attached to the complaint as a part of 
complainant’s evidence a copy of the report of an inspection of the 
tomatoes at destination by the Canadian Department of Agricul- 
ture on October 23, 1964, four days after arrival of the shipment. 
There is no evidence of the condition of the tomatoes at the time of 
arrival. But the inspection made four days later disclosed only 
3% decay in the 7x7 size tomatoes, and 2% decay in the 6x7 size. 
Clearly, the tomatoes were not abnormally deteriorated. On the 
basis of the evidence, we conclude that complainant has failed to 
prove by a preponderance of evidence that respondent breached 
the suitable shipping condition warranty of the contract; nor has 
complainant established any other breach of the contract by re- 
spondent. 


Moreover, respondent’s evidence establishes that after receiving 
a complaint concerning the tomatoes from complainant, respond- 
ent made a conditional offer of settlement with complainant in 
the amount of $450. The condition attached to respondent’s offer 

































406 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 406 





was that this amount was in full settlement of all claims complain- 
ant might have with respect to the tomatoes, as indicated by a 
notation on the detachable portion of the check that the offer was 
a “Sales Allowance in Full on PFE 20585, Invoice #61496.” Ap- 
parently complainant did not question this conditional offer, but 
accepted the check and deposited it to complainant’s account. Such 
acceptance of respondent’s conditional offer bars complainant 
from any further claim for damages against respondent. 


On the basis of the evidence before us, and for failure to sustain 
its burden of proof, we conclude that complainant’s complaint filed 
in this proceeding should be dismissed. 


ORDER 





The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 10,460) 


EDWARD G. HIRN v. NEW YORK MARKETING SERVICE, INC. PACA 
Docket No. 9847. Decided March 16, 1966. 


Contract—Failure to prove breach—Accord and _ satisfaction—Shortened 
procedure 
Where respondent failed to sustain burden of proof as to waiver of packing 
charges or reduction in contract price and failed to prove breach of 
contract as to grade or weight, or an accord and satisfaction, reparation 
awarded to complainant on basis of reduced amount claimed under 
shortened procedure rather than full contract price. 


Mr. Allen R. Samuels, of St. Petersburg, Fla., for complainant. 
Mr. Anthony Masciarelli, of New York, N. Y., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested rep- 
aration from respondent in the amount of $1,716.72 in connection 
with transactions in interstate commerce involving two truck- 
loads and four trailerloads of watermelons. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, which filed an answer 
thereto, requesting oral hearing. Prior to the scheduling of the 
oral hearing, complainant moved to amend his complaint by re- 
ducing his claim for damages to $1,499.99. The motion was grant- 
ed over respondent’s objection. 


Since the amount of damages claimed in the formal complaint, 
as amended, does not exceed $1,500, the evidence is submitted 
under the shortened procedure provided in the rules of practice, 
7 CFR 47.20. Pursuant to this procedure, complainant filed an 
opening statement. Respondent was given the opportunity to file 
an answering statement, but did not do so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward G. Hirn, whose ad- 
dress is 6510 First Avenue South, St. Petersburg, Florida. 


2. Respondent is a corporation, New York Marketing Service, 
Inc., whose address is 41 Bronx Terminal Market, New York, 
New York. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On June 5, 1964, in the course of interstate commerce, com- 
plainant sold to respondent one truckload, or 41,500 pounds, of 
Charleston Gray watermelons, No. 1 quality, 1,600 approximate 
count, 26-pound average, at an agreed price of $.0325 per pound, 
plus $.0025 per pound mark-up, for a total of $1,452.50, f.o.b. 
loading point, Belleview, Florida. In addition, the parties agreed 
that respondent would be liable for packing charges of $20, and 
for cartage advanced to the carrier by complainant in the amount 
of $100, or a grand total of $1,572.50 in connection with this load. 


4. On June 5, 1964, complainant shipped from loading point in 
Belleview, Florida, to respondent in New York, New York, one 
truckload of watermelons meeting the requirements of the con- 
tract set forth above. Upon arrival at destination, the melons 
were received and accepted by respondent, which has remitted 
$1,552.20 to complainant in connection with this transaction, leav- 
ing a balance of $20 due and owing. 


5. On June 10, 1964, in the course of interstate commerce, com- 
plainant sold to respondent two trailerloads of Charleston Gray 
watermelons, No. 1 quality, in the quantities and at the prices, per 
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pound, indicated below, f.o.b. loading point, Leesburg, Florida, 
plus expenses as indicated: 























Trail. Approx. Av. Wt. No. F.O.B. 

Lic. Count (Pounds) Pounds Price Mark-up Extension 
SBD 3062 1,600 25.7 41,130 $.02 $.0025 $ 925.43 
SBD 30101 1,750 26.5 46,240 .02 .0025 1,040.40 

$1,965.83 

Loading Ramp Charges 92.00 
Packing Cost 30.00 
Lease and detention charge, N.Y.C. 78.00 
” ” ” 128.00 
$2,293.83 


6. On June 10, 1964, these two trailers were loaded “piggy- 
back” aboard a railroad car, TTX 472296, and shipped from load- 
ing point, Leesburg, Florida, to respondent at New York City, 
where they arrived and were accepted by respondent. Respondent 
has paid $1,867.40 to complainant in connection with this trans- 
action, leaving a balance due and owing of $426.43. 


7. On June 26, 1964, in the course of interstate commerce, com- 
plainant sold to respondent two trailerloads of Charleston Gray 
watermelons, in the quantities and at the prices, per pound, shown 
below, f.o.b. loading point, Dothan, Alabama, plus expenses as 
indicated : 


Trail. Approx. Av. Wt. No. F.O.B. 
Lic. Count (Pounds) Pounds Price Mark-up Extension 

























371136 1,580 28.8 45,510 $.02 $.0025 $1,023.98 
371032 2,130 23.2 49,410 0175 .0025 988.20 
$2,012.18 

Dunnage 10.50 

Loading Ramp Charges 70.00 

Packing Cost 45.00 

Straw 10.00 

$2,147.68 


8. On June 26, 1964, these two trailers were loaded “piggy- 
back” aboard a railroad car, TTX 472297, and shipped from load- 
ing point, Dothan, Alabama, to respondent at New York City, 
where they arrived and were accepted by respondent. Respondent 
has paid $1,023.98 to complainant in connection with this trans- 
action, leaving a balance due and owing of $1,123.70. 

9. On June 28, 1964, in the course of interstate commerce, com- 
plainant sold to respondent 33,850 pounds of Charleston Gray 
watermelons, No. 1 quality, at an agreed price of $.0150 per 
pound, plus $.0025 per pound mark-up; and 4,880 pounds of 
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Charleston Gray watermelons, No. 1 quality, at an agreed price 
of $.02 per pound, plus $.0025 per pound mark-up, for a total of 
28,730 pounds of melons sold for the sum, including mark-ups, of 
$702.18, f.0.b. loading point, Dothan, Alabama. It was agreed 
between the parties that expenses of $25.36 for packing and straw 
would be chargeable to respondent and added to the cost and 
mark-up figure of $702.18, resulting in a total contract price of 
$727.54. 


10. On June 28, 1964, complainant shipped from loading point 
in Dothan, Alabama, to respondent in New York City, in a truck, 
license Del. 906, watermelons meeting the requirements of the 
contract set forth above. Upon arrival at destination, the melons 
were received and accepted by respondent, which has remitted 
$580.95 to complainant in connection with this transaction, leav- 
ing a balance of $146.59 due and owing. 


11. An informal complaint was filed on February 15, 1965, 
which was within 9 months after the causes of action herein ac- 


crued. 


CONCLUSIONS 

Respondent in its answer does not deny that it was responsible 
to complainant for the expenses incurred in connection with the 
shipments involved herein. It alleges, however, that complain- 
ant agreed to waive one item of expense connected with the sale 
and shipment of the melons on June 5, 1964, to wit: the $20 ex- 
pended by complainant as a packing charge. Complainant in his 
opening statement has denied the waiver and avers that respond- 


ent is liable to him for this and all other expenses incurred in con- 
nection with these chipments. 


As the party affirmatively alleging that the packing charge was 
waived, the burden rests upon respondent to establish such allega- 
tion by a preponderance of the evidence. The only evidence sub- 
mitted by respondent in this connection is its statement to this 
effect contained in the verified answer. It has failed, however, to 
give any reason, or to show the consideration, which would have 
prompted complainant to forego the packing charge, which was 
approximately 20% of the mark-up due complainant in connection 
with this transaction. In view of the foregoing, including com- 
plainant’s denial of the waiver, we conclude that respondent has 
failed to sustain its burden of proof in this respect. 
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Respondent accepted the shipment of June 5 and has paid com- 
plainant $1,552.50 in connection therewith. Subtracting this sum 
from the agreed total of $1,572.50, representing the f.o.b. cost of 
this truckload of melons, plus mark-up and expenses, leaves a 


balance of $20 due and owing complainant from respondent in 
connection with the transaction of June 5. 






tespondent does not deny its acceptance of the two trailerloads 
of melons shipped “piggyback” by complainant on car TTX 
472296 on June 10, 1964. Accordingly, respondent is liable to 
complainant for the total contract price of $2,293.83, less provable 
damages sustained by respondent as the result of any breach of 
contract by complainant. The burden of proving such breach and 
damages, by a preponderance of the evidence, rests upon respond- 
ent as the moving party. O’Donnell Fruit Company v. Mercurio, 
ig A.D. 11738. 





















Respondent alleges that complainant breached the contract of 
June 10 in that the melons involved in this transaction were “not 
the U.S. No. 1 quality as ordered, pursuant to order.” Respondent 
alleges that complainant, in the wake of this breach and as full 
payment for the melons, accepted payment in the sum of $1,867.- 
40.' Complainant in his opening statement does not deny that the 
melons in this shipment were to have been U.S. No. 1 quality 
under the terms of the contract, but avers that respondent has 
submitted no certificate of inspection or other evidence to show 
that the contract was breached in this respect at contract desti- 
nation. 





Since the parties make no issue of the fact, we conclude that 
the description, “No. 1 quality,” as used in connection with this 
load, was understood between the parties to have meant U.S. No. 
1 grade and that the contract was negotiated with this under- 
standing. See South Jersey Produce Cooperative Association, Inc. 
v. Rotella Produce, 13 A.D. 566. Respondent, though alleging a 
breach of warranty by complainant in this connection, has intro- 
duced no evidence to show that this shipment of melons was not 
U.S. No. 1 grade at shipping point, as required by the express 
terms of the contract. It likewise has offered no evidence to 
establish that they were abnormally deteriorated on arrival] at 
contract destination, in breach of the warranty of suitable ship- 
ping condition. We conclude, therefore, that respondent has failed 
to sustain its burden of proof with respect to its allegations con- 








1 While respondent alleges that it paid $1,837.40 to complainant in this instance, complainant 
admits receiving the larger amount of $1,867.40 





HIRN v. NEW YORK MARKETING All 
Cite as 25 A.D. 406 


cerning complainant’s breach of contract with respect to the 
grade of the melons. 


Respondent in its answer has, in substance, pleaded accord and 
satisfaction as a bar to complainant’s action in connection with 
this shipment. Respondent, however, has failed to establish condi- 
tional payment in connection with this load, and the absence of 
this essential element is fatal to its plea of accord and satisfac- 
tion. See Growers Produce v. Frost, 20 A.D. 980. 


The total agreed contract price of the melons involved in the 
transaction of June 10, 1964, is $2,293.83. Respondent has paid 
complainant $1,867.40, leaving a balance due of $426.43. 


Respondent also does not deny its acceptance of the two trailer- 
loads of melons shipped “piggyback” by complainant on car TTX 
472297 on June 26, 1964. Respondent alleges, however, that the 
contract was breached by complainant with respect to these mel- 
ons, in that they failed, by some 5 pounds, to meet the average 
weights specified on the invoice. (See Finding of Fact No. 7). 
As proof of its contention, respondent points to a Federal inspec- 
tion, restricted to weight and condition, made in New York City 
on July 1, 1964, covering 250 melons from Trailer No. XTRZ 


371032 and certifying them as being “Generally 15 to 24, mostly 
18 to 20 pounds, averaging not less than 18 pounds. None under 
14 pounds.” 


As the moving party, respondent has the burden of proving the 
alleged breach of contract by complainant. In this connection we 
do not think that the results of this inspection, which covers only 
250 melons, can be taken as certifying the average weight of the 
2,180 melons which originally comprised this load. Since re- 
spondent has offered no other evidence with respect to the alleged 
short weight, we conclude that it has failed to sustain its burden 
of proof with respect to complainant’s alleged breach of contract 
with respect to this load. 


The total agreed contract price of the melons involved in the 
transaction of June 26, 1964, is $2,147.68. Respondent has paid 
complainant $1,023.98, leaving a balance due in connection with 
this load of $1,123.70. 


Respondent admits receiving and accepting the truckload of 
melons shipped to it by complainant on June 28, 1964. It denies 
that it owes complainant the full contract price of $727.54, how- 
ever, on the ground that complainant agreed to waive a portion 
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of this sum, or $ .46.59, by reducing the f.0.b. contract price, plus 
mark-up, from $.0175 per pound to $.0125 per pound on 33,850 
pounds, and from $.0250 per pound to $.0150 per pound on 4,880 
pounds. Complainant in his opening statement not only denies 
that it agreed to the reduction claimed by respondent, but points 
out that such a reduction would result in his selling this load of 


melons at a price that was less than he paid for them, thus result- 
ing in a loss. 

The burden of proving the claimed reduction, by a preponder- 
ance of the evidence, rests upon respondent as the moving party. 
The only evidence submitted by respondent in support of its al- 


legation is its statement to that effect. Since we consider that 


complainant’s denial, coupled with the circumstances present here, 
rebut respondent’s allegation, we conclude that it (respondent) 
has failed to sustain its burden of proof in regard to the reduction 


claimed. 


The total agreed contract price of the melons involved in the 
transaction of June 28, 1964, is $727.54. Respondent has paid 
complainant $580.95, leaving a balance due in connection with this 


load of $146.59. 


The total of the balances due complainant from respondent in 
connection with all four transactions involved herein is $1,716.72. 
Respondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation should be awarded, 


with interest. In this connection it is to be remembered that com- 


plainant expressly limited his claim for damages to $1,499.99, so 
that our award of reparation should likewise be limited to thai 
sum. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,499.99, with interest there- 
on at the rate of 5 percent per annum from August 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,461) 


FLORIDA VEGETABLE SALES v. JOE MORELLO & SONS. PACA Dock- 
et No. 9908. Decided March 17, 1966. 
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Contract of sale—Failure to prove—Dismissal 






Complaint for unjustified rejection dismissed where complainant failed to 
sustain burden of proof of sale especially as evidence shows respondent 
acted promptly in denying existence of contract and in refusing ship- 
ment upon arrival. 
Jordan & Share, of Homestead, Fla., for complainant. 

Mr. David Siskind, of New York, N. Y., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 













Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with an alleged transaction 


involving the shipment of a truckload of tomatoes in interstate 
commerce. 








A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer. Since the amount 


involved does not exceed $1,500, the issues are submitted under 
the shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to such procedure each party filed a verified 
statement; neither party filed a brief. 










FINDINGS OF FACT 






1. Complainant is a partnership composed of Fred Joseph Pio- 
waty and Sam D. Barnett, doing business as Florida Vegetable 
Sales, whose address is P. O. Box 176, Princeton, Florida. 










2. Respondent is an individual, Joseph Morello, doing business 
as Joe Morello & Sons, whose address is 361 Washington Street, 
New York, New York. At the time of the transaction alleged in 
the complaint herein, respondent was licensed under the act. 






3. On November 17, 1964, Larry Morello, an employee of re- 
spondent, acting for respondent, telephoned complainant to inquire 
into the availability and prices of Florida tomatoes. He spoke with 


Mr. Barnett of complainant firm, who estimated prevailing prices 
at $6.50 per carton for size 7x7, and $4.00 per carton for size 7x8. 
No definite contract was made at this time though Mr. Barnett 
was told these prices were too high, and was instructed to look 
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around to see what he could find, and to call back that day with 
more specific information. Complainant did not call back on that 
day. 


4. On November 17, 1964, complainant began to load a truck 
with tomatoes. Loading and inspection were completed on Novem- 
ber 18, 1964, and the shipment was then dispatched to respondent. 


5. On November 18, 1964, Mr. Barnett called Larry Morello to 
notify him of the shipment. Larry Morello denied the existence of 
any contract. Thereafter, complainant sent its confirmation of 
sale, by wire, to respondent. 


6. On November 19, 1964, the shipment arrived at destination, 
where respondent promptly refused to accept it. 


7. On November 20, 1964, the truck driver informed complain- 
ant of the rejection, and the produce was later sold at auction for 
less than the alleged contract price. Respondent has refused to 
pay any part of the deficit claimed by complainant. 


8. The formal complaint was filed on March 31, 1965, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The sole issue for determination is whether a binding contract 
was entered into between complainant and respondent herein. The 
evidence is in direct conflict regarding many aspects of the alleged 
transaction. The burden of proof rests upon complainant to es- 
tablish by a preponderance of evidence the allegations of its com- 
plaint, Bert’s Best, Inc. v. Western Produce Co., 24 A.D. 1143; 
Malofy & Son v. Bacon Brothers, Inc., 24 A.D. 1271. 


After consideration of all of the evidence, including many incon- 
sistencies in complainant’s testimony, we are unable to find that 
complainant has sustained its burden of proving that a binding 
contract was made. We conclude, therefore, that the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 10,462) 


In re R-B PRODUCE Co., INC. PACA Docket No. 9882. Decided 
March 21, 1966. 


Failure to pay promptly—Prohibition of employment—Sale of consigned 
produce to officer—Operating without license—Failure to produce corporate 
records—Denial of license 


Respondent’s application for license is denied because respondent is unfit to 
engage in business under the act due to activities of respondent and of 
its president that are of the character prohibited by the act. 


Miss Daphne M. Anderson for complainant. 
Mr. Conway M. Couse, of Binghamton, New York, for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The hearing examiner filed a recommended decision and order 
in this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), to the effect that the respond- 
ent’s application for a license should be denied. Respondent did 
not file exceptions to the recommended decision and order. 


Complainant filed an exception to the first paragraph of the 
hearing examiner’s recommended decision under the heading 
“Conclusions” which is as follows: 


Respondent’s activities, and its president’s activities, as 
set out in the foregoing Findings of Fact, are practices of the 
character prohibited by the act; because of these activities 
respondent is unfit to engage in the business of a commission 
merchant, dealer, or broker in perishable agricultural com- 
modities in interstate commerce. 


The complainant asks that the following be substituted because 
of the terms of section 4 (d) of the act (7 U.S.C. 499d(d)): 


It is hereby found that respondent is unfit to engage in the 
business of a commission merchant, dealer or broker in perish- 
able agricultural commodities in interstate commerce because 
of the activities of the respondent and its president, as set 
forth in the foregoing findings of facts, which are practices 
of the character prohibited by the act. 































416 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 415 


Section 4 (d) of the act says that the Secretary may refuse to 
issue a license to an applicant if, after hearing, the Secretary 
“finds” that the applicant is unfit to engage in the business for 
which the license is sought because of the reasons specified in sec- 
tion 4 (d). In support of the exception complainant refers to sev- 
eral court decisions on the necessity of findings. 


We hereby adopt the hearing examiner’s recommended decision 
and order as the final decision and order herein with the substitu- 


tion of the first paragraph under “Conclusions” asked for by com- 
plainant. 


But we do not believe that the change is necessary. The clear 
statement that the applicant is “unfit” for license satisfies the 
statute that the Secretary “find” the applicant unfit whether or 
not the determination is labelled as a “finding” or “finding of 
fact”. 


The only difference between the hearing examiner’s recommend- 
ed decision and the complainant’s suggested “Findings of Fact” 
and “Conclusions” is that the first paragraph of the hearing ex- 
aminer’s recommended “Conclusions” was included as a numbered 
paragraph in the complainant’s suggested “Findings of Fact 

Under our practice the heading “Conclusions” in recommended and 
final decisions includes conclusions of fact, e.g., so-called findings 
of ultimate fact as well as conclusions of law. We know of no au- 
thorities which invalidate findings or conclusions merely because 
they are not preceded by such language as “I hereby find” or “It 
is found”. Neither are we aware of any court decisions that in- 
validate a so-called finding of ultimate fact because the finding 
may appear in the decision of the agency as a “conclusion” rather 
than as a “finding of fact”. On the contrary there is a school of 
thought which believes that such a finding is not a finding of 
fact at all but a conclusion of law or a conclusion as to a mixed 
question of law and fact.! 


The cases’ cited by complainant stand only for the proposition 
that where findings by administrative agencies are necessary by 
virtue of a statute or otherwise the findings have to be made by 
the agency. They do not require that the necessary findings be 








' See e.g. Helvering v. Tex-Penn Oil Co., 300 U.S. 481, 491 (1937). 

2 Wichita Railroad and Light Co. v. Public Utilities Commission of the State of Kansas, 
et al., 260 U.S. 48 (1922); Mahler v. Eby, 264 U.S. 82 (1924); Panama Refining Co. v 
Ryan, 293 U.S. 388 (1934) ; Saginaw Broadcasting Co. v. Federal Communications Commission, 


96 F.2d 554, 559-560. Best Foods, Inc. v. United States, 218 F. Supp. 576 (1963). 
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labelled in any particular way or put in any special form in order 
to be valid. It is substance and not form that counts.* 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter called the 
act. It was instituted by a complaint filed on August 23, 1965, by 
the Director, Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture, charging 
the respondent, R-B Produce Company, Inc., with being unfit for 
a license to engage in the business of a commission merchant, 
dealer, or broker under the act because of violations of said act. 
Respondent had filed an application for a license on July 30, 1965. 
An answer to the complaint was filed October 4, 1965, in which re- 
spondent admitted all of the facts alleged in the complaint but af- 
firmatively alleged that in every transaction set forth, the mer- 
chandise sold to respondent was of inferior grade and not worth 
the contract price. Respondent waived the 60-day provision for 
hearing in order to secure more time to file an answer. 


An oral hearing was held in Binghamton, New York, on Decem- 
ber 14, 1965, before Will Rogers, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Miss Daphne Anderson, Office of the General Counsel of the De- 
partment, appeared as counsel for complainant. The respondent 
was represented by Conway Couse, Binghamton, New York. 


After the hearing, complainant filed a brief containing suggest- 
ed findings, conclusions, etc. No brief was filed by respondent. 


FINDINGS OF FACT 
1. Respondent, R-B Produce Co., Inc., is a New York corpora- 
tion, whose address, at the time of filing its application for license, 
was 184 Henry Street, Binghamton, New York 13901. The officers 
of respondent corporation are: James Jerome Rotella, president; 
Frank John Vallone, vice-president; and Josephine Maria Rotella, 


secretary-treasurer. Each of these persons also owns stock of re- 
spondent corporation. 


% See Attorney General’s Manual on the Administrative Procedure Act (1947), p. 86: 
Baltimore & Ohio R. Cor v. United States, 201 F. 2d 795, 798 (3d Cir. 1953); Johnson Seed 
Co. v. United States, 191 F.2d 228, 230 (10th Cir. 1951); United States v. Baltimore & Ohio 
R. Co., 298 U.S. 454 (1935). 
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2. Respondent was previously licensed under the act, its last 
license, No. 203950, having terminated on March 24, 1965, when 
respondent failed to submit the annual renewal fee. 


3. James Jerome Rotella, president of respondent corporation, 
was previously licensed under the act as an individual, doing busi- 
ness as James J. Rotella. License No. 188283 was issued to Rotella 
on August 25, 1960. This license terminated on August 25, 1963, 
when Rotella failed to submit the annual renewal fee. 





4. Respondent continued to operate and engage in transactions 
subject to license under the act, after its license terminated on 
March 24, 1965, in violation of the act. From March 26 through 
April 23, 1965, respondent engaged in at least 13 transactions 
which were each subject to license under the act. 


5. On or about June 6, 1964, respondent received on consign- 
ment a truckload of watermelons from Canadian Fruit and Pro- 
duce Co., Ltd., Toronto, Canada. Respondent sold the consigned 
shipment to the retail road-side stand, California Fruit Market, 
which was owned at that time by respondent’s president James J. 
Rotella, in violation of Section 2 (4) of the act (7 U.S.C. 499b(4) ) 
and of Section 46.29(c) of the regulations issued pursuant to the 
act (7 CFR 46.29(c)). 





6. During the period May 1963 through November 1964, re- 
spondent purchased, received and accepted 27 lots of perishable 
agricultural commodities in interstate commerce from six shippers, 
but failed to make full payment promptly of the agreed purchase 
prices, in violation of Section 2 of the act, as set forth below: 


(a) On or about May 22, July 6, and July 30, 1963, respondent 
purchased from Growers Marketing Service, Inc., Leesburg, Flor- 
ida, four shipments of watermelons at agreed adjusted purchase 
prices totalling $2,370.50. Each load was received in interstate 
commerce, and accepted without dispute by respondent. No pay- 
ment was made until March 15, 1964, when $338, being the first of 
seven installment payments was made. The final installment of 
the $2,370.50 was paid on May 25, 1964. 


(b) Between March 16 and May 6, 1964, respondent purchased 
from three sellers in Philadelphia, Pennsylvania, eight lots of 
vegetables at agreed purchase prices totalling $489.25. The sell- 
ers filed an assignment of claim rights to the Philadelphia Produce 
Credit and Collections Bureau, which filed a formal reparation 
complaint. A Default Order, PACA Docket No. 9627, was issued 
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against respondent on December 9, 1964, awarding reparation in 
the amount claimed and stating that the facts constitute a viola- 
tion or violations by respondent of Section 2 of the act. This 
award was paid on January 11, 1965. 


(c) Between April 20 and May 20, 1964, respondent purchased 
and accepted without complaint 10 lots of vegetables from M & C 
Produce Co., Inc., Philadelphia, Pennsylvania, at agreed purchase 
prices. Respondent owed $326 in respect to these transactions, 
until it paid this amount on October 5, 1964, after a formal repara- 
tion complaint was served upon respondent. 


(d) During the period September 22 through November 17, 
1964, respondent purchased from Manny Cohen Produce, Inc., New 
York, New York, and accepted without dispute five lots of perish- 
able agricultural commodities at agreed purchase prices totalling 
$953.81. All lots moved to respondent in interstate commerce 
through the State of New Jersey. As of August 17, 1965, respond- 
ent had paid only $100 of the amount due. As of December 14, 
1965, the balance due of $853.81 was still unpaid. 


7. During June 1963, the president of respondent corporation, 
James J. Rotella, as an individual, purchased from D. Mazza & 
Son, Dividing Creek, New Jersey, five lots of lettuce and cabbage 
at agreed purchase prices, and also received on a joint account 
basis, at agreed joint account cost prices, seven lots of strawber- 
ries. All lots were shipped by Mazza in interstate commerce from 
New Jersey to Rotella at Binghamton, New York, where they were 
accepted by Rotella in compliance with contract terms. The total 
of the agreed purchase prices and joint account net proceeds due 
to the seller was $5,423.10. Between February 25 and May 20, 
1964, by installment payments, Rotella paid the seller $3,365.39, 
leaving an unpaid balance of $2,057.71. A formal reparation com- 
plaint was filed on May 20, 1964, and thereafter in July 1964, 
Mazza agreed to accept $1200 in certified checks as full settlement. 


8. On December 1, 1964, the decision and order in PACA Docket 
No. 9331, Bud Antle Inc. v. James J. Rotella, was issued. It was 
held therein that Rotella’s rejection, of a carload of lettuce ship- 
ped by Bud Antle Inc., on July 6, 1963, was without reasonable 
cause and in violation of Section 2 of the act. Rotella was ordered 
to pay $1,499.77 plus interest, as reparation, within 30 days from 
December 1, 1964. Rotella did not pay this award until April 1965. 
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9. Respondent corporation continued to employ James J. Rotella, 
in violation of Section 8(b) of the act, during the period in which 
the reparation awarded in PACA Docket No. 9331 remained un- 
paid, and despite notice from the Department that Rotella was in- 
eligible for such employment. 


10. On three occasions during 1965, respondent’s checks, in pay- 
ment for perishable agricultural commodities received in interstate 
commerce, were returned because of insufficient funds. 


11. Respondent failed to produce its corporate records for in- 
spection by the Department’s investigator in April 1965, despite 
repeated requests for their production during an investigation into 
a complaint filed pursuant to the act. 


CONCLUSIONS 


Respondent’s activities, and its president’s activities, as set out 
in the foregoing Findings of Fact, are practices of the character 
prohibited by the act; because of these activities respondent is un- 
fit to engage in the business of a commission merchant, dealer, or 
broker in perishable agricultural commodities in interstate com- 
merce. 


Respondent’s application for a license to carry on the business 
of a commission merchant, dealer, or broker under the Perishable 
Agricultural Commodities Act, should be denied, pursuant to the 
authority of Section 4(d) of the act. 


ORDER 


Respondent’s application for a license is denied. 


The facts and circumstances stated herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 10,463) 


EDWARD G. HIRN v. SOL FETTERMAN PRODUCE Co. PACA Docket 
No. 9901. Decided March 23, 1966. 


Petition for reconsideration dismissed 


As the order of February 17, 1966, is supported by the facts and by the 
law applicable thereto, respondent’s petition for reconsideration is dis- 
missed. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultu- 
ral Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 17, 1966, awarding reparation 
to complainant against respondent in the amount of $1,387.74. A 
copy of this order was served upon respondent, who thereafter 
filed a petition for rehearing. Subsequent to the filing of respond- 
ent’s petition, a stay order was issued by the Department on 
March 8, 1966, staying the order of February 17, 1966, pending 
the issuance of a further order in this proceeding. 


Respondent, in his petition, has asked that the proceeding be 
reheard. Respondent has not indicated in his petition, however, 
that he has, or wishes to submit, evidence relevant to this pro- 
ceeding. Instead, he takes the opportunity to point out in his peti- 
tion several instances in which we allegedly erred in our order of 
February 17. Under the circumstances, we conclude that respond- 
ent, in his petition, is asking for reconsideration of the order of 
February 17 and not for rehearing. Accordingly, the petition will 
be so considered. 


Respondent in his petition, and as one ground for reconsidera- 
tion of the order of February 17, contends that we found as a 
fact in that order that the complaint was filed on February 15, 
1965, whereas the complaint was not filed until June 24, 1965. 
Respondent further contends that the complaint was not filed 
within 9 months after complainant’s causes of action accrued in 
this case, with the result that the complaint was barred for lack 
of timely filing. 


Respondent has misstated the contents of our Finding of Fact 
No. 6, contained in the order of February 17. It was there ex- 
pressly stated that the informal complaint was filed on February 
15, 1965. This was within 9 months after complainant’s causes 
of action herein accrued, and is all that is required by the rules of 
practice, 7 CFR 47.3. See Auster Co. v. Nash-DeCamp Co., 19 
A.D. 1299. In this connection, we note that a copy of the informal 
complaint was contained as Exhibit No. 1 to the report of investi- 
gation prepared by the Department, which report was served 
upon respondent on August 5, 1965. 


Respondent contends that we erred in several other respects in 
our order of February 17, 1966. In reviewing the record, how- 
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ever, we find that complainant’s contentions with respect to such 
errors are without merit. On the contrary, we find that our order 
of February 17 is supported by the facts and by the law applicable 
thereto. Accordingly, respondent’s petition is dismissed without 
prior service upon complainant, the order of February 17, 1966, 
is reinstated, and the reparation awarded in that order shall be 
paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 10,464) 


MILLBROOK PROCESSING CORPORATION v. NORTHEASTERN PACKING 
COMPANY and/or MARKETING ASSOCIATES. PACA Docket No. 
9735. Decided March 23, 1966. 


Contract—Evidence of—Not conditional—Failure to deliver—Damages 


Where seller failed to make delivery on contract of purchase and sale, enter- 
ed into by authorized agent, that was not conditioned upon availability 
of produce, seller liable for difference between contract price and mar- 
ket value at time and place of delivery. Complaint against broker dis- 
missed. 


Mirick, O’Connell, DeMallie & Lougee, of Worcester, Mass., for complainant. 
Silsby and Silsby, of Ellsworth, Maine, for respondent Northeastern 
Packing Company. 

Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricult- 
ural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the amount of $5,100 as damages suffered because 
of the failure of respondent Northeastern Packing Company to 
ship 1,000 60-pound bags of blueberries pursuant to contract be- 
tween the parties. In the alternative, complainant alleges that 
respondent broker, Marketing Associates, is liable for the loss 


based upon its failure to inform complainant that respondent 
Northeastern Packing Company would not deliver the blueberries. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon both respondents on 
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March 4, 1965. On the same day, a copy of the report of investi- 
gation was served upon complainant’s attorneys. Respondent 
Northeastern Packing Company filed an answer on March 24, 
1965, denying that any sum is due complainant under the alleged 
contract and alleging, as a defense, that no contract existed be- 
tween the parties. Respondent Marketing Associates did not file 
an answer. 


At the request of respondent Northeastern Packing Company, 
an oral hearing was held at Bangor, Maine, on September 23, 
1965. Three witnesses appeared and testified, one for complainant 
and two for respondent Northeastern Packing Company. One of 
these latter witnesses was George J. Tutunjian, an individual do- 
ing business as Marketing Associates, a party respondent in this 
proceeding. Briefs were filed by complainant and respondent 
Northeastern Packing Company. 


FINDINGS OF FACT 


1. Complainant, Millbrook Processing Corporation, is a corpo- 
ration whose address is 55 Millbrook Street, Worcester, Massa- 
chusetts. 


2. The first respondent is a corporation, Northeastern Packing 
Company, whose address is Franklin, Maine. At the time of the 
transaction involved herein, this respondent was licensed under 
the act. 


3. The second respondent is an individual, George Joseph Tut- 
unjian, doing business as Marketing Associates, whose address is 
886 Washington Street, Dedham, Massachusetts. At the time of 
the transaction involved herein, this respondent was licensed 
under the act. 

4. On or about August 5, 1964, complainant’s president, Oscar 
Rudnick, and George Tutunjian, a selling broker for respondent 
Northeastern Packing Company, discussed the purchase and sale 
of 1000 60-pound bags of fancy Maine blueberries to be shipped 
to complainant by respondent Northeastern Packing Company. 

5. Under date of August 6, 1964, and as a result of the discus- 
sion referred to in Finding 4, respondent Northeastern Packing 
Company, through the broker, sold to complainant 1000 60-pound 


bags of fancy Maine blueberries at a price of 2314 cents per 
pound, f.o.b. Franklin, Maine, shipment to be in interstate com- 
merce in complainant’s truck. The broker issued two confirma- 


tions of sale, Nos. 2923 and 2924, evidencing the contract. 
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6. On August 8, 1964, upon receipt of copies of the broker’s 
confirmations of sale, E. A. McMann, president of Northeastern 


Packing Company, telephoned the broker and objected to his fail- 
ure to have the confirmations show the sale made subject to blue- 
berries being available. On the same day, Mr. McMann wrote a 


letter to the broker, the first paragraph of which reads: 

“‘We received the two orders #2923 and #2924 for 500 bags 

each for Millbrook Processing, and as I mentioned to you they 

were subject to our having the berries. I hope we can get 
more, but until we know what this crop is, we are unable to 
guarantee anything.” 

7. Between August 6 and August 23, 1964, complainant on two 
occasions requested dates for pick-up of the blueberries from the 
broker. 

8. By letter dated August 24, 1964, the broker advised North- 
eastern Packing Company that complainant would like to pick up 
its order on the following dates: 

330 bags on August 31, 1964 

330 bags on September 2, 1964 
330 bags on September 4, 1964” 

9. On or about August 28, 1964, in the course of a telephone 
conversation, Mr. McMann advised complainant’s Mr. Rudnick 
that supplies were not available to fill complainant’s order. 

10. On September 2, 1964, the broker mailed to complainant 
the letter of August 8, 1964, which the broker had received from 
respondent Northeastern Packing Company, and which is refer- 
red to and partially quoted in Finding 6. 

11. There is now due and owing complainant from respondent 
Northeastern Packing Company the sum of $5, 100, no part of 
which has been paid. 

12. The formal complaint was filed on January 28, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks recovery from Northeastern Packing Com- 


pany on the theory that after this respondent contracted to sell 
the blueberries in question to complainant, respondent failed and 
refused to deliver the fruit, or, in the alternative, that respondent 
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Marketing Associates failed to perform properly the duties re- 
quired of a broker. 


As to respondent Northeastern Packing Company, the burden 
is on complainant to prove by a preponderance of the evidence 
that it entered into a contract with this respondent for the pur- 
chase of 1000 60-pound bags of blueberries. In support of its posi- 
tion, complainant relies upon (a) the broker’s confirmations of 
sale as setting forth the terms of sale allegedly agreed to by the 
parties; (b) the requests complainant made of the broker for 
pick-up dates of the berries; and (c) the broker’s letter of Au- 
gust 24, 1964, to Northeastern Packing Company requesting con- 
firmation of three dates, August 31, and September 2 and 4, 1964, 


on each of which complainant would pick-up 330 bags of the fruit. 


Northeastern’s president, E. A. McMann, testified that upon 
receipt of the broker’s confirmations of sale he took prompt ex- 
ception to the terms of sale as set forth therein, and wrote to the 
broker calling his attention to the sale being conditioned upon 
availability of blueberries. According to this respondent, no 
guaranty on delivery could be given because of the very short 
crop of blueberries, and the need for first filling the orders of 
regular customers. 

It is clear from the record that Tutunjian was acting as broker 
or agent for Northeastern Packing Company, with apparent if not 
actual authority to bind his principal. It is equally clear that Tut- 
unjian, for and on behalf of his principal, negotiated a contract 
with complainant for the blueberries in question and that such 
contract was not subject to the condition that delivery would be 
made if supplies were available. Tutunjian testified that he was 
in daily communication with McMann and probably talked with 
him on the day the confirmations were issued. This would indicate 
that McMann agreed to the contract stated in the confirmations. 
After making the contract of sale, Northeastern had no right to 
rescind or modify the contract unilaterally. Tutunjian’s testi- 
mony to the effect there is a custom in the trade whereby the sell- 
er has a right to rescind within 48 hours is of no avail. No such 
custom was established and, even if it had been, no notice of recis- 
sion was given to complainant within that time. We conclude that 
a valid and binding contract of sale, with no qualification as to 
availability, was made between complainant and Northeastern 
Packing Company. The failure of Northeastern to deliver in ac- 
cordance with the terms of the contract is in violation of section 


2 of the act. 
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The general measure of damages for a failure to deliver is the 
difference between the contract price and the market value of the 
commodity at the time and place of delivery. Uniform Commer- 
cial Code, section 2-713; Thomas Caito Sons v. Christy Bros., 13 
A.D. 862; Imperial Frozen Foods Co., Inc. v. Blue Lake Packers, 
Inc., 22 A.D. 574. The time of delivery, in accordance with the 
dates proposed by complainant, was August 31, and September 2 
and 4, 1964. This was an f.o.b. sale, the place of delivery being 
Franklin, Maine, and the market value there governs. There is of 
record a letter from John J. Antun Corp., Packers Agents, New 
York City, to complainant, indicating a sale made of Maine Grade 
“A” blueberries on September 3, 1964, at a price of 32 cents per 
pound, f.o.b. Maine, and an offer received for the same grade of 
blueberries on September 8, 1964, at the same price, f.o.b. Maine. 
We accept this evidence as indicative of the market value of the 
blueberries at the time and place of delivery. On this basis, com- 
plainant is entitled to the difference between the contract price 
of 2314 cents per pound and the 32 cents per pound established as 
the market value of the berries on September 3 and 8, 1964, or 
814 cents per pound for 60,000 pounds, $5,100. Complainant should 
be awarded reparation in this amount against respondent North- 
eastern Packing Company, with interest. 


The complaint against respondent Marketing Associates is in 
the alternative. In view of the conclusions reached above, the 
complaint against respondent Marketing Associates should be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent North- 
eastern Packing Company shall pay to complainant, as reparation, 
$5,100, with interest thereon at the rate of 5 percent per annum 
from October 1, 1964, until paid. 


The complaint as to respondent George Joseph Tutunjian, doing 
business as Marketing Associates, is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 10,465) 


NORTHERN BROKERAGE CO, v. WOLVERINE FRUIT Co. PACA Dock- 
et No. 9903. Decided March 23, 1966. 


Contract of purchase and sale—Impossibility of performance—Dismissal 


In contract of purchase and sale, as distinguished from claimed brokerage 
transaction, which called for apples grown, picked, packed, graded and 
delivered to storage by a particular grower, respondent-seller not liable 
to extent that some apples were not available from such source because 
of climatic or other conditions beyond control, and complaint dismissed. 

Complainant pro se. 

Mr. W. A. Hilgeson, of Chicago, Ill., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $963.25 in connection with 
a transaction involving apples in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent, who filed an answer thereto. 


Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence was submitted under the shortened 
method of procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to this procedure, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Bruce Johnson, doing 
business as Northern Brokerage Co., whose address is 1724 7th 
Avenue, Rockford, Illinois. At the time of the transaction involved 
herein, Johnson and George M. Krischel were partners, doing busi- 
ness as Northern Brokerage Co. Subsequently, this partnership 
was dissolved. Johnson assumed the assets and liabilities thereof 
and was issued a license under the act on May 28, 1965. 
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2. Respondent is an individual, Oliver Perry Wolfe, doing busi- 
ness as Wolverine Fruit Co., whose address is Post Office Box 421, 
Benton Harbor, Michigan. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about October 4, 1964, contemplating shipment in in- 
terstate commerce, respondent contracted to sell to Northern Brok- 
erage Co., the partnership, approximately 700 crates of Jonathan 
apples and 1,000 crates of Delicious apples from the orchards of 
Harold D. Goodell, Coloma, Michigan. It was further agreed that 
the apples would be U.S. No. 1, 214, inches and up; that the part- 
nership would pick up some of the apples at the orchard and the 
balance were to be placed by respondent in cold storage; that the 
agreed prices were $1.35 per crate for the Jonathan apples and 
$2.10 per crate for the Delicious apples, f.o.b. the orchard or pack- 
ing house; and that the apples were to be graded and packed by 
Goodell in field crates rented by respondent from Van Buren Coun- 
ty Fruit Exchange for the partnership’s account. 


4. During October 1964, the partnership picked up 150 crates of 
Delicious apples and 235 crates of Jonathan apples at the Goodell 
orchard. Respondent received payment for these apples. 


5. The grower placed 672 crates of Delicious apples and 288 
crates of Jonathan apples in Nature Blessed Cold Storage, Coloma, 
Michigan. These apples were packed by Goodell in crates from 
Van Buren County Fruit Exchange. On or about October 29, 
1964, Johnson inspected the apples in storage. In December the 
storage company delivered to the partnership 160 crates of the 
Jonathan apples, together with 70 crates of Jonathan apples pur- 
chased by respondent elsewhere at the request of Johnson and 
packed in respondent’s crates. The partnership accepted these 
apples. 


6. On December 20, 1964, respondent invoiced the partnership 
for the 160 crates of Jonathan apples in Van Buren crates at $1.35 
each, plus 50 cents per crate deposit, 15 cents per crate rental and 
30 cents per crate storage, or a total of $368. Respondent also in- 
voiced for the 70 crates of Jonathan apples in respondent’s crates 
at the market price of $2 each, plus 40 cents per crate deposit, and 
$90 for cartage in connection with both lots. The total price of 
$626, less credit for empty crates returned by the partnership, 
leaves a balance due of $440.50. 


7. The informal complaint was filed February 9, 1965, which 
was within 9 months after the alleged cause of action accrued. 
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CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
October 4, 1964, respondent as a broker negotiated a contract be- 
tween Harold Goodell and the partnership whereby Goodell agreed 
to sell to the partnership 700 crates of high U.S. No. 1 Jonathan 
apples and 1,000 crates of high U.S. No. 1 Starking Red Delicious 
apples at $1.35 and $2.10 per crate, respectively, delivered to Col- 
oma Growers Cold Storage, Coloma, Michigan; that the crates were 
to be rented by respondent on a seasonal basis from Van Buren 
County Fruit Exchange, Hartford, Michigan; and that the apples 
were to be delivered by October 11. Complainant further alleged 
that Goodell failed to deliver 305 crates of Jonathan apples and 
850 crates of Delicious apples, resulting in damages of $963.25, 
the difference between the contract prices and the market prices 
on December 4, 1964. It is also alleged that such damages are 
properly assessed against respondent because he failed to issue a 
broker’s confirmation or memorandum of sale as required by sec- 
tion 46.28 of the regulations under the act and, therefore, com- 
plainant cannot proceed against Goodell. 


Respondent in his answer denied that he was a broker in the 
transaction. Respondent alleged that he was a dealer buying the 
apples from Goodell and selling them to the partnership; that the 
partnership refused the Delicious apples; that Goodell was unable 
to deliver all of the Jonathan apples because of an acute shortage 
of experienced apple pickers; and that respondent bought Jona- 
than apples elsewhere to fill the order. 


The first issue joined by the pleadings in this proceeding con- 
cerns the relationship between Northern Brokerage Co., the part- 
nership, and respondent in the transaction on or about October 4, 
1964. Johnson stated in an affidavit attached to the formal com- 
plaint that on or about October 4, 1964, he engaged respondent to 
obtain quantities of Delicious and Jonathan apples; that respond- 
ent directed him to the orchard of Goodell who stated that he had 
700 crates of Jonathan apples and 1,000 crates of Delicious apples 
to sell through respondent; that he inspected the apples and told 
Goodell he would arrange through respondent to purchase them; 
and that he entered into an agreement with respondent for Goodell 
to deliver the apples. In complainant’s opening statement, it is 
stated that Johnson engaged respondent to act as a buying broker 
for the apples in question and that respondent had been similarly 
engaged in the past. 
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Respondent stated in his answering statement that Johnson 
came to his office and discussed the buying of apples from re- 
spondent and that they visited various orchards in Michigan, in- 
cluding that of Goodell. Respondent further alleged that they en- 
tered into a verbal agreement for the sale by respondent of ap- 
proximately 700 crates of Jonathan and 1,000 crates of Red Deli- 
cious apples, both lots to be U.S. No. 1, 214 inches and up, from 
the orchard of Goodell; that Johnson was to pick up some of the 
apples from the orchard and the balance were to be placed in cold 
storage; and that complainant agreed to pay the deposit and rental 
on the empty crates to be obtained by respondent from Van Buren 
County Fruit Exchange. Respondent also submitted the affidavit 
of Harold D. Goodell, dated October 12, 1965, which reads in part 
as follows: 


“On or before the 15th of October, 1964, in a telephone con- 
versation with Mr. Perry Wolfe, he told me he had sold some 
of my Jonathans and Double Red Delicious, in crates, to a cus- 
tomer of his. He requested that I go to Van Buren County 
Fruit Exchange and pick up empty crates, that I was to grade 
the apples, and deliver them to Nature Blessed Storage in 
Coloma. Because of a shortage of pickers and inclement 
weather, I was unable to fill all of the crates, however, I de- 
livered approximately 672 Double Red Delicious apples and 
288 crates of Jonathan to the cold storage. Also, I did have 
some apples picked and graded that Mr. Wolfe felt were not 
good enough to put in cold storage and therefore we loaded 
them for immediate consumption. At no time did Mr. Wolfe 
act as a broker for me, in as much as he paid me for the apples 
and he in turn invoiced his customer. I did not, at any time 


know, nor did it concern me who Mr. Wolfe had sold the apples 
to.” 


The evidence of respondent includes a copy of a-check dated 
November 13, 1964, for $2,039.95 to the order of Harold Goodell 
and signed for Wolverine Fruit Company by Pearl M. Rodde. It 
is noted on the check that it is in payment for 822 crates of Deli- 
cious apples at $1.75 per crate and 523 crates of Jonathan apples 
at $1.15 per crate followed by the words “Northern Brok.” These 
prices are 35 cents and 20 cents per crate, respectively, below 
those which Johnson agreed to pay respondent. Complainant does 
not contend that the contract between the partnership and re- 
spondent called for payment of brokerage or commission to re- 
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spondent. Respondent’s invoices to the partnership do not con- 
tain a deduction for brokerage or commission. On the basis of the 
evidence before us, we conclude that the transaction entered into 
between the partnership and respondent on or about October 4, 
1964, was a contract of purchase and sale. 


There is no dispute that the partnership picked up 150 crates of 
Delicious apples and 235 crates of Jonathan apples at the orchard 
and that it paid the agreed purchase prices to respondent. Com- 
plainant stated that he went to the cold storage on or about Oc- 
tober 29 and saw only 160 crates of Jonathans from Goodell and 
that the attendant told him they were the only ones there from 
Goodell at that time but that other apples from this orchard stored 
there had been sold by respondent prior to October 29. Complain- 
ant also stated that the 160 crates of Jonathans were shipped to 
him on December 20, 1964, together with 70 crates of Jonathans 
which he had requested respondent to purchase at the market price 
of $2 per crate in order to make up a minimum truck shipment. 


In contrast to the evidence of complainant, we have Goodell’s 
statement that he delivered approximately 672 crates of Delicious 
apples and 288 crates of Jonathan apples to storage, and respond- 
ent’s statement that his cold storage records showed this quantity 
of apples was put in storage. Respondent also stated that Johnson 
refused to take the Delicious apples and that it was necessary for 
respondent to regrade and repack them at additional expense. 
Creston Houch, the brother of the owner of Nature Blessed Cold 
Storage, stated that in early November, he showed Johnson the 
Delicious and Jonathan apples in storage, and Johnson said he 
was displeased with the Delicious apples and he would talk to 
Wolfe about them. 


The contract called for apples grown, picked, packed, graded and 
delivered to storage by Goodell. Respondent was excused from 
performance to the extent that apples were not available from 
such source because of climatic or other conditions beyond his 
control. Jac Vandenberg, Inc. v. Beasley Produce Exch. et al, 10 
A.D. 559. The preponderance of the evidence indicates that 672 
crates of Delicious apples and 288 crates of Jonathan apples were 
delivered to storage by Goodell and were made available to the 
partnership, and that Goodell had no additional apples suitable for 
application under the contract. Accordingly, the complaint should 
be dismissed. 
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ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,466) 


WOLVERINE FRUIT Co. v. NORTHERN BROKERAGE Co. PACA Dock- 
et No. 9904. Decided March 23, 1966. 


Failure to pay 


Respondent buyer is ordered to pay contract price for apples received under 
contract and for additional apples ordered at higher f.o.b. market price. 
Respondent buyer’s claim that trucking charges were too high is not 


supported and claim for setoff of insurance charges without merit. 
Mr. W. A. Hilgeson, of Chicago, Ill., for complainant. 


Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion of $440.50, which is alleged to be the balance of the purchase 
price of apples sold to respondent in December 1964. 


A copy of the formal complaint was served upon respondent and 


a copy of the Department’s report of investigation was served 
upon each of the parties. Respondent filed an answer alleging that 
a larger amount is due complainant in connection with the same 
contract as set forth in his complaint in another reparation pro- 


ceeding, Northern Brokerage Co. v. Wolverine Fruit Co., PACA 
Docket No. 9903. 


Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence was submitted under the shortened 
method of procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to this procedure, complainant filed an opening 
statement, respondent filed an answering statement, and complain- 
ant filed a statement in reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Oliver Perry Wolfe, doing busi- 
ness as Wolverine Fruit Co., whose address is Post Office Box 421, 
Benton Harbor, Michigan. 


2. At the time of the transaction involved herein respondent 


was a partnership composed of Robert Bruce Johnson and George 
M. Krischel, doing business as Northern Brokerage Co., whose 
address was 4215 East State Street, Rockford, Illinois. At such 
time, respondent was licensed under the act. 


8. On or about October 4, 1964, contemplating shipment in in- 
terstate commerce, complainant contracted to sell to respondent 
approximately 700 crates of Jonathan apples and 1,000 crates of 
Delicious apples from the orchards of Harold D. Goodell, Coloma, 
Michigan. It was further agreed that the apples would be U.S. 
No. 1, 214, inches and up; that respondent would pick up some of 
the apples at the orchard and the balance were to be placed by 
complainant in cold storage; that the agreed prices were $1.35 
per crate for the Jonathan apples and $2.10 per crate for the Deli- 
cious apples, f.o.b. the orchard or packing house; and that the 
apples were to be graded and packed by Goodell in field crates rent- 
ed by complainant from Van Buren County Fruit Exchange for 
respondent’s account. 

4. During October 1964, respondent picked up 150 crates of Deli- 
cious apples and 235 crates of Jonathan apples at the Goodell orch- 
ard. Complainant received payment for these apples. 

5. The grower placed 672 crates of Delicious apples and 288 
crates of Jonathan apples in Nature Blessed Cold Storage, Coloma, 
Michigan. These apples were packed by Goodell in crates from Van 
Buren County Fruit Exchange. On or about October 29, 1964, 
Johnson inspected the apples in storage. In December the storage 


company delivered to respondent 160 crates of the Jonathan apples, 
together with 70 crates of Jonathan apples purchased by com- 


plainant elsewhere at the request of Johnson and packed in com- 
plainant’s crates. Respondent accepted these apples. 


6. On December 20, 1964, complainant invoiced respondent for 
the 160 crates of Jonathan apples in Van Buren crates at $1.35 
each, plus 50 cents per crate deposit, 15 cents per crate rental and 
30 cents per crate storage, or a total of $368. Complainant also 
invoiced for the 70 crates of Jonathan apples in complainant’s 
crates at the market price of $2 each, plus 40 cents per crate de- 
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posit, and $90 for cartage in connection with both lots. The total 


price of $626, less credit for empty crates returned by respondent, 
leaves a balance due of $440.50. 


7. The formal complaint was filed June 3, 1965, which was with- 
in 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 


December 20, 1964, he sold to respondent by oral contract 160 


crates of Jonathan apples at $1.35 per crate and 70 crates of Jona- 
than apples at $2 per crate, plus deposit and rental on crates, stor- 
age and cartage, or a total price of $626. It is further alleged that 


respondent accepted the apples but has failed to pay the total price, 


less credits of $185.50 for empty crates returned, or a balance of 


$440.50. Respondent alleged in its answer that the apples which 
are the subject of the complaint are only a portion of 1,700 crates 
of apples purchased on or about October 4, 1964. Respondent fur- 


ther alleged that it had reasonable and proper cause for refusing 
to remit for the 230 crates of apples because a larger amount is 


due respondent in connection with the same contract as set forth 
in its complaint in Northern Brokerage Co. v. Wolverine Fruit Co., 


PACA Docket No, 9903. 


In PACA Docket No. 9903, Northern Brokerage Co. claimed 
damages of $963.25 for the failure of Wolverine Fruit Co. to de- 
liver the balance of 1,700 crates of apples purchased on or about 


October 4, 1964. Wolverine Fruit Co. contended that he contract- 
ed to sell approximately 1,700 crates of apples to Northern Brok- 
erage Co. but set up various defenses, including the failure of 
Northern Brokerage Co. to pay $440.50 in connection with 230 
crates of apples accepted by Northern Brokerage Co. Wolverine 
Fruit Co. specifically alleged in his answer that his claim was the 
subject matter of PACA Docket No. 9904. In the order in PACA 
Docket No. 9903, which is being issued on the same day as the 
order in the present proceeding, we found that respondent did not 
fail to deliver apples in violation of the contract and, therefore, 
dismissed the complaint. 


Since complainant’s claim in that proceeding has been disposed 
of, we are concerned in PACA Docket No. 9904 only with the claim 


of Wolverine Fruit Co. in connection with the 230 crates of apples. 
Respondent contended in its answering statement that the balance 


due complainant on these apples is $319.62 instead of $440.50. 
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Respondent first asserted that the 70 crates of Jonathan apples 
should have been billed at the original contract price of $1.35 per 
crate rather than $2. However, respondent admitted in its answer- 
ing statement that Johnson specifically requested complainant to 
buy these apples for respondent at the f.o.b. market price and that 
$2 per crate was the f.o.b. market price at that time. Johnson 
stated in a letter to the Department dated April 15, 1965, that 
these additional apples were purchased “in order to get enough 
weight to make even the smallest truckload to Rockford at other 
than an extremely high and prohibitive trucking rate.” Since this 
contract was independent of the original contract, the amount due 
was $2 per crate. 

Respondent next contends that the trucking charge of $90 for 


shipping the 230 crates of apples from Coloma, Michigan, to Rock- 
ford, Illinois, was $25.38 too much, because $90 is the usual rate 
for 324 crates. Complainant states in reply to this contention that 


there is no standard rate for trucking Michigan apples and fre- 
quently, when truckers have delivered a load of merchandise in 


Michigan and are seeking a return load they charge only enough 


to cover their return expense. The apples were hauled by Nature 
Blessed Cold Storage and presumably $90 was its minimum charge. 
On the basis of the evidence before us, we are unable to say that 


the charge was excessive. 


Finally, respondent claims a set-off of $50, the cost of insuring 
1,700 crates of apples in Coloma Growers Cold Storage. It is con- 
tended that respondent instructed complainant to store the apples 


in that particular cold storage but complainant stored no apples 


there. Complainant stated that at the outset respondent was ad- 
vised as to the cold storage used by complainant and that there 
was no need to incur storage charges elsewhere. Respondent had 


the burden of proving its contentions by a preponderance of the 
evidence. It is concluded that respondent has not sustained this 
burden. 

The failure of respondent to pay to complainant the sum of 


$440.50, was in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $440.50, with interest thereon 
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at the rate of 5 percent per annum from January 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,467) 


THOMAS J. HOLT Co., INC. v. SHIPLEY SALES SERVICE. PACA 
Docket No. 9856. Decided March 23, 1966. 


Failure to repay advances—Joint venture not established 


In contract for shipment of cantaloupes from specific acreage on consign- 
ment to complainant who made a preseason advance and not on joint 
account, impossibility of performance due to crop failure a defense to 
action for lost commissions or profits but not as to failure to repay 
advance. 


Mr. Ned Steen, of Philadelphia, Pa., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation from respondent in connection with a transaction in- 
volving cantaloupes to be grown in Mexico by respondent and 
shipped in foreign commerce to complainant in the United States 
for sale on commission. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, who filed an answer 
thereto. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the evidence is presented under the shortened procedure 
provided in the rules of practice, 7 CFR 47.20. Pursuant to this 
procedure, complainant filed an opening statement. Respondent 
was given the opportunity to file an answering statement but did 
not do so. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Thomas J. Holt Co., Inc., is a corporation 
whose address is Pennsylvania Produce Terminal, Oregon and 
Delaware Avenues, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Robert Alan Shipley, doing 
business as Shipley Sales Service, whose address is P. O. Box 894, 
Nogales, Arizona. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. During, or prior to, August 1964, the parties entered into an 
agreement which contemplated the planting of cantaloupes by 
respondent on a parcel of land located in Mexico and under the 
control of respondent; that such planting was to begin on or about 
November 1964 and was to continue to February 1965, with har- 
vests expected in April, May, and June 1965; and that respondent, 
in consideration of a $10,000 preseason advance to be made by 
complainant, was to ship to complainant at Philadelphia, Pennsyl- 
vania, for sale on consignment, a total of 12,000 crates, or the 
equivalent of 40 carloads of Mexican cantaloupes, from which 
complainant, from the gross proceeds realized on the sale of each 
carload, was to deduct 10% as selling charges, plus the sum of 
$250 to be applied against the preseason advance. It was also 
agreed that the net receipts remaining from the sale of each car- 
load, after these deductions had been made by complainant, should 
be remitted to respondent within a reasonable time, which was de- 
fined as being 3 to 5 days after the receipt and sale by complain- 
ant of each of the carloads of melons. It was further agreed that 
the $10,000 would be advanced to respondent by complainant, in 
the amount of $2,500, respectively, on each of the dates of Septem- 
ber 1, October 1, November 1, and December 1, 1964, with re- 
spondent signing a promissory note in complainant’s favor upon 
receipt of each of the payments. 


4. Pursuant to the foregoing the agreement, in substantial part, 
was reduced to writing under date of August 31, 1964, and was 
signed by respondent. Thereafter, on each of the dates of August 
31, September 29, October 29, and November 28, 1964, complain- 
ant sent respondent $2,500, or a total of $10,000, representing the 
preseason advance. Respondent, in turn, signed and returned to 
complainant four promissory notes dated, respectively, August 31, 
October 1, October 31, and November 28, 1964, each of which was 
drawn in its (complainant’s) favor in the amount of $2,500, and 
each of which had a common maturity date of July 1, 1965. In its 
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letter of November 28, 1964, to respondent, transmitting the 
fourth and final installment of the $10,000 preseason advance, 
complainant added the following: 


“We are anxious to know how the deal is progressing so we 
would appreciate hearing from you outlining what is going 
on.” 


5. Respondent shipped no melons to complainant, despite com- 
plainant’s demand for performance under the terms of the con- 
tract. Respondent, likewise, has made no payments to complain- 
ant with respect to the preseason advance made in connection 
with this transaction. 


6. The formal complaint was filed on June 9, 1965, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that respondent 
failed to ship to complainant the cantaloupes specified in the con- 
tract involved herein, in breach of such contract and to complain- 
ant’s damage. Complainant asks, as reparation, the amount it 
would have received in commissions, had respondent performed 
in keeping with the contract requirements. 


Respondent in his answer admits that he failed to ship canta- 
loupes to complainant, as provided in the agreement between the 
parties. He alleges in his verified answer, however, in effect, that 
extreme field conditions resulted in a crop failure on the land in 
question which prevented the respondent from loading, shipping 
and consigning to the complainant carlots of cantaloupe melons, 


which allegation apparently is intended as a plea of impossibility 
of performance. 


We have heretofore recognized the validity of such a defense 
where the contract, as here, contemplated delivery of produce to 
be harvested from a particular plot or parcel of land. Jac Van- 
denberg, Inc. v. Beasley Produce Exchange and F. V. Compton 
Company, 10 A.D. 559. While complainant contends in its open- 
ing statement that shipments of melons were made by respondent, 
complainant has not established this fact, nor has it alleged, nor 
offered proof to show, that these alleged shipments came from the 
specified parcel of Mexican land that was the subject of the con- 
tract in this proceeding. We conclude, therefore, that complainant 
has failed to overcome respondent’s somewhat weak evidence with 
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respect to crop failure. In any event, even if we had concluded 
otherwise, complainant has not established the damages it would 
have sustained due to the alleged breach of contract. See Boyle v. 
Bond, 187 F. 2d 362 (D.C. Cir. 1950). 


Complainant, in its formal complaint, has also asked that we 
award it reparation to the extent of the $10,000 preseason crop 
advance made by it to respondent. Respondent in his answer, 
however, in substance takes the position that the $10,000 was 
neither a loan nor an advance, but was an investment in a trans- 
action in the nature of a joint venture. Respondent alleges that 
complainant’s right to recoup the $10,000 was a gamble contin- 
gent on the successful outcome of the joint venture, and that in 
view of this circumstance and the resulting crop loss, complain- 
ant must absorb its loss as the outcome of a calculated risk it had 
taken. 


We can give no credence to respondent’s allegations. They are 
contrary to the agreement which is clearly spelled out in the 
written agreement signed by respondent on August 31, 1964. This 
agreement provided, in express terms, both for the preseason ad- 
vance and for the manner in which it was to be repaid. The fact 
that such repayment was to be made by deductions taken from the 
gross proceeds of each carload received from respondent and sold 
by complainant does nothing to establish a joint venture agree- 
ment, for complainant was to have no share of the profits, if any, 
and was merely to sell the melons for respondent’s account. Fur- 
thermore, the fact that no shipments were received from respond- 
ent does not mean that the debt represented by the advance was 
canceled, but merely that the method of settling the debt, by the 
allocation of a portion of the gross proceeds after the sale by com- 
plainant of each carload, was no longer possible. We conclude, 
therefore, that respondent’s failure to repay such advance is in 
violation of section 2 of the act for which reparation in the 
amount of $10,000 should be awarded to complainant, with in- 
terest. 


Respondent in his answer has said that the advance, even if 
owed to complainant, was not due until July 1, 1964, since that 
was the maturity date on all the promissory notes executed by 
respondent in connection with the advance. We disagree. Com- 
plainant is suing on the transaction and not on the notes, Federal 
Fruit & Produce Company v. Sandy’s Produce, 24 A.D. 1121, and 
respondent’s liability for the preseason advance is therefore de- 
termined from the dates when repayment was due under the 
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terms of the contract governing the transaction. The parties con- 
templated that the shipments would be made by respondent dur- 
ing April, May, and June 1964, with the sum of $250 to be allocat- 
ed against the advance from the gross proceeds realized on the 
sale of each car. We conclude, therefore, that such agreement is 
controlling in this case and should be reflected in the date from 
which interest is assessed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,000, with interest thereon 
at the rate of 5 percent per annum from June 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,468) 


GRIFFIN & BRAND OF MCALLEN, INC. v. BOLER FRUIT & VEGETABLE 
COMPANY. PACA Docket No. 9721. Decided March 31, 1966. 


Admission of liability—Claim for setoff not established 


Reparation awarded complainant on basis of respondent’s admission of lia- 
bility. Respondent submitted no evidence to support claim of setoff or 
counterclaim which was not based on same transactions involved in 
complaint and which in any event would be untimely. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $620.50, in connection 
with transactions involving shipments of onions in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, admitting liability 
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for the amount claimed, but alleging there is due respondent a 
set-off against complainant. 


Since the amount involved herein does not exceed $1,500, the 
issues were submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant and respondent were given opportunity to submit 
additional evidence in the form of opening and answering state- 
ments, respectively, but no additional evidence was submitted by 
either party. 


FINDINGS OF FACT 


1. Complainant, Griffin & Brand of McAllen, Inc., is a corpora- 
tion whose address is P.O. Box 1840, McAllen, Texas. 


2. Respondent, Boler Fruit & Vegetable Company, is a corpora- 
tion whose address is P.O. Drawer 1, Pharr, Texas. At the time 
of the transactions involved herein, respondent was licensed 
under the Act. 


3. On or about the dates listed below, in contemplation of ship- 
ment in interstate commerce, complainant, by oral contracts, sold 
to respondent White onions, in the quantities and at the prices 
indicated: 


Date Units Commodities Unit Price Total 


12/9/63 15 50# Bags Medium White Onions 5.00 FOB 75.00 
1/22/64 15 50# Bags Medium White Onions 4.90 FOB 73.50 
5 50# Bags Jumbo White Onions 4.40 FOB 22.00 

2/5/64 100 50# Bags Jumbo White Onions 4.50 FOB 450.00 
620.50 


4. On the dates indicated in the foregoing finding of fact, re- 
spondent picked up at complainant’s warehouse at McAllen, Tex- 
as, in respondent’s own truck, White onions in the quantities 
listed above, thus accepting the onions in compliance with the 
contracts of purchase and sale. 


5. Respondent has not paid complainant the purchase prices of 
the three shipments of onions, nor any part thereof. 


6. An informal complaint was filed on August 12, 1964, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


There is no controversy here between the parties concerning the 
terms of the contracts and the fact that respondent accepted the 
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onions and has failed to pay for them. Respondent affirmatively 
admits in its answer the claimed indebtedness to complainant, but 
avers that a set-off is due respondent from complainant for all of 
the amount claimed in the complaint except $170.50. Respondent 
indicated that it expected to make a careful check of its accounts 
receivable and would assert a counterclaim or set-off. 


However, respondent has submitted no evidence to support the 
claimed set-off. Since respondent indicates that the counterclaim 
or set-off is based upon a different transaction, involving a sale 
by respondent to complainant prior to February 5, 1964, there 
would be a question of the Secretary’s jurisdiction even if re- 
spondent had submitted evidence to support the counterclaim, 
inasmuch as respondent’s answer setting forth the facts relating 
to the counterclaim was not filed within 9 months after accrual 
of a cause of action in that case. 


On the basis of the evidence and in view of respondent’s admis- 
sion of liability for the amount claimed, we conclude that re- 
spondent’s failure to pay complainant $620.50, the purchase 
prices of the onions in question, was and is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount claimed. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $620.50, with interest thereon 
at the rate of 5 percent per annum from March 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,469) 


LANDSMAN PACKING Co., INC. v. NOVA SCOTIA BLUEBERRY EX- 
PORTERS. PACA Docket No. 9814. Decided March 31, 1966. 


Petitions for reconsideration dismissed 


As the order of December 20, 1965, is supported by the evidence and by the 
law applicable thereto, the petitions of complainant and respondent for 
reconsideration are dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued December 20, 1965, awarding reparation to com- 
plainant against respondent in the amount of $759.04, with inter- 
est. A copy of this order was served upon each party. Complain- 
ant filed a petition for reconsideration on December 27 and re- 
spondent filed a petition for reconsideration thereafter. A copy of 
each of these petitions was served upon the other party and ans- 
wers thereto were filed. 


Respondent states in its petition that “Landsman refused our 
blueberries and asked us to wire Blackwell of our refusal so that 
Landsman could negotiate with Blackwell and we would be out of 
the transaction.” From this, we assume that respondent is disput- 
ing Finding of Fact No. 14, on the basis of which it was concluded 
that respondent breached the contract. We found that on June 22, 
complainant notified respondent the car had arrived but it could 
not get possession thereof, and that respondent promised to get 
the shipper to release the car to complainant but failed to do so. 
This finding was based on the affidavit of Samuel Landsman, 
President of complainant, which was attached to the formal com- 
plaint. The evidence submitted by respondent in the proceeding 
does not mention any conversation between representatives of 
complainant and respondent following arrival of the shipment at 
Barrytown, New York, on June 22. It is now too late for respond- 
ent to contend that the conversation was other than stated by 
Landsman. 


Respondent next refers to the custom duty of $956.60, which 
was included in its counterclaim. Respondent asks who is to pay 
the customhouse broker this duty for which respondent has been 
invoiced. In answer to this, complainant states that its contract 
with respondent was on a delivered basis and there was no men- 
tion of custom duties, and that the payment of such duties is a 
matter to be settled between respondent and the firm from which 
respondent purchased the berries. 


Respondent’s counterclaim based upon complainant’s alleged re- 
jection without reasonable cause was dismissed since we found 
that respondent never tendered delivery. Whether respondent or 
the firm from which it purchased the berries is liable for the duty 
is not a matter for our determination. 
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Complainant contends in its petition that the damages were 
improperly calculated and that the amount awarded should be 
$1,984, instead of $759.04. The damages were considered at length 
in the order of December 20, 1965. Upon reconsideration, we con- 
clude that the award is supported by the evidence and the law ap- 
plicable thereto. 


In view of the above, the petitions of complainant and respond- 
ent are hereby dismissed. The order of December 20, 1965, is re- 
instated except that the reparation awarded to complainant in that 
order shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 10,470) 


In re LOUIS Zwick & SON. PACA Docket No. 9910. Decided 
March 10, 1966. 


Stay order—Pending outcome of court appeal 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 

In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a decision and order were issued January 12, 1966, in which re- 
spondent was found to have committed repeated and flagrant vio- 
lations of the act and which ordered that the facts and circum- 
stances be published. The order of January 12, 1966, was stayed 
to enable respondent to file a petition for reconsideration thereof 
and on February 14, 1966, respondent filed such a petition. On 
February 16, 1966, the petition for reconsideration was dismissed 
and the decision and order of January 12, 1966, were reinstated. 


On March 4, 1966, respondent, in effect, filed an appeal of the 
orders of January 12 and February 16, 1966, in the United States 
Court of Appeals for the Second Circuit. Accordingly, the finding 
or determination that respondent committed repeated and flagrant 
violations of the act and the order that the facts and circumstanc- 
es be published, contained in the decisions and orders of January 
12 and February 16, 1966, are hereby stayed pending the outcome 
of the Court appeal. Such stay does not include the publication of 


such decisions and orders in Agriculture Decisions. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—MOTION OF PARTIES 


(No. 10,471) 


CONTINENTIAL PRODUCE, INC. v. BEN LITOWICH & SON. PACA 
Docket No. 9631. Order issued March 4, 1966. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 10,472) 


H. SMITH PACKING CorP. v. JOE BELSON. PACA Docket No. 2-65. 
Order issued March 21, 1966. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 10,473) 


GROWERS SEED & FERTILIZER COMPANY v. ELIAS & FIOL, INC. 
PACA Docket No. 2-69. Reparation of $12,225 with 5 percent 
interest from August 1, 1965, awarded complainant against re- 
spondent in order issued March 31, 1966. 


(No. 10,474) 


M. J. HANCOCK v. ELIAS & FIOL, INc. PACA Docket No. 2-68. 
Reparation of $10,832.50 with 5 percent interest from Septem- 
ber 1, 1965, awarded complainant against respondent in order 
issued March 31, 1966. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 10,475) 


JUSTAMERE FARMS, INC. v. SAM PorTO & SON. PACA Docket No. 
2-57. Reparation of $1,980.40 with 5 percent interest from May 
1, 1965, awarded complainant against respondent in order is- 


sued March 2, 1966. 
(No. 10,476) 


Marcus J. GuMz v. S & S Propuce. PACA Docket No. 2-59. Rep- 
aration of $2,946.50 with 5 percent interest from April 1, 1965, 
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awarded complainant against respondent in order issued March 


7, 1966. 


(No. 10,477) 


KENNEDY AND KRATZER, INC. v. D. W. LEONARD Co. PACA Dock- 


et No. 2-10. Reparation of $2,900 with 5 percent interest from 
July 1, 1965, awarded complainant against respondent in order 
issued March 8, 1966. 


(No. 10,478) 


PERRICONE DISTRIBUTING Co., INC., d/b/a PERRICONE & RAMONAS 
DIST. CO. v. R10 BRAVO PRODUCE, INc. PACA Docket No. 2-63. 
Reparation of $3,879.46 with 5 percent interest from May 1, 


1965, awarded complainant against respondent in order issued 
March 14, 1966. 


(No. 10,479) 


Hopsps BANANA Co. INc. v. C & W PRODUCE Co. PACA Docket 
No. 2-67. Reparation of $3,580.95 with 5 percent interest from 


May 1, 1965, awarded complainant against respondent in order 
issued March 14, 1966. 


(No. 10,480) 


ANDERSON FEED & PRODUCE Co. v. RIO BRAVO PRODUCE INC. PACA 
Docket No. 2-56. Reparation of $1,487.85 with 5 percent inter- 


est from September 1, 1965, awarded complainant against re- 
spondent in order issued March 14, 1966. 


(No. 10,481) 


LYN-DEE PRODUCE Co. v. RIO BRAVO PRODUCE INC. PACA Docket 
No. 2-62. Reparation of $496.84 with 5 percent interest from 


September 1, 1965, awarded complainant against respondent 
in order issued March 14, 1966. 


(No. 10,482) 


DE LISLE PRODUCE Co. v. CAPITOL FRUIT COMPANY. PACA Dock- 
et No. 2-75. Reparation of $724.08 with 5 percent interest from 
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September 1, 1965, awarded complainant against respondent 


in order issued March 15, 1966. 


(No. 10,483) 


VANDE BUNTE BROTHERS, INC. v. VAUGHN G. DAvis. PACA 
Docket No. 2-73. Reparation of $1,154 with 5 percent interest 


from May 1, 1965, awarded complainant against respondent 
in order issued March 15, 1966. 


(No. 10,484) 


COLORADO POTATO GROWERS EXCHANGE v. FARMERS MARKET. 
PACA Docket No. 2-66. Reparation of $3,357 with 5 percent 
interest from May 1, 1965, awarded complainant against re- 
spondent in order issued March 15, 1966. 


(No. 10,485) 


JOSEPH LAMBERTA v. FORT PITT TOMATO & PRODUCE Co. PACA 
Docket No. 2-72. Reparation of $8,579.80 with 5 percent in- 


terest from September 1, 1965, awarded complainant against 
respondent in order issued March 15, 1966. 


(No. 10,486) 


BAKER PRODUCE v. DIAMOND “D” PACKING Co. PACA Docket No. 
2-74. Reparation of $2,293.54 wtih 5 percent interest from Sep- 
tember 1, 1965, awarded complainant against respondent in 


order issued March 17, 1966. 


(No. 10,487) 


FORT MYERS PACKERS v. LOUIS EDWARDS. PACA Docket No. 2-77. 
Reparation of $7,094.70 with 5 percent interest from July 1, 
1965, awarded complainant against respondent in order issued 


March 17, 1966. 


(No. 10,488) 


C. A. Powers & Co. v. DEWITT HOWELL PropUCE Co. PACA 
Docket No. 2-64. Reparation of $4,173.44 with 5 percent in- 
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terest from July 1, 1965, awarded complainant against respond- 
ent in order issued March 18, 1966. 


(No. 10,489) 


D. W. FINCH PROD. v. RICHARD L. WHITTAKER. PACA Docket No. 
2-76. Reparation of $559.90 with 5 percent interest from De- 


cember 1, 1964, awarded complainant against respondent in 
order issued March 23, 1966. 


(No. 10,490) 


BoEHMER, INC. v. R10 BRAVO PRODUCE, INC. PACA Docket No. 
2-79. Reparation of $1,575 with 5 percent interest from June 


1, 1965, awarded complainant against respondent in order is- 
sued March 25, 1966. 


(No. 10,491) 


J. SHAPIRO & Co. INC. v. KYLE B. SELLARS SALES. PACA Docket 
No. 9989. Reparation of $1,267.12 with 6 percent interest from 
October 8, 1963, and reparation of $18,804.57 with 5 percent 


interest from June 1, 1964, awarded complainant against re- 
spondent in order issued March 28, 1966. 


(No. 10,492) 


OAKFIELD AND ELBA GROWERS, INC. v. LoUIS EDWARDS. PACA 
Docket No. 2-78. Reparation of $1,160.87 with 5 percent in- 
terest from October 1, 1965, awarded complainant against re- 


spondent in order issued March 28, 1966. 


(No. 10,493) 


ADOLPH AND CERESIA PRODUCE Co. INC. v. Cox PRoDUCE. PACA 
Docket No. 2-83. Reparation of $564.30 with 5 percent inter- 
est from July 1, 1965, awarded complainant against respondent 


in order issued March 29, 1966. 











— 


_ 


) 





MISCELLANEOUS 449 
Cite as 25 A.D. 449 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,494) 


EDWARD G. HIRN v. SOL FETTERMAN PRODUCE Co. PACA Docket 
No. 9901. Order issued March 8, 1966. 


(No. 10,495) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. O. L. DAVIS BROKERAGE 
Co. PACA Docket No. 9836. Order issued March 18, 1966. 





